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TO MY MOTHER 
LUCRETIA PACE LEWIS 


PREFACE 


In writing this book, I have not attempted to compete with 
the more general extensive works on the subject of the 
Government of the United States, but have tried to reduce 
to concise statements the essentials of the structure of the 
Federal Government, as I see them. I appreciate the fact 
that the result will prove to the students who use the text 
the necessity of learning a great deal of detail set forth in a 
somewhat restricted number of words. 

I am under particular obligation to my colleague, Pro- 
fessor John E. Bebout, for many suggestions. Dr. Henry B. 
Hazard of the Bureau of Naturalization of the Department 
of Labor made suggestions as to sources of material for a 
discussion of citizenship. Mr. George Baillie Springston of 
the District of Columbia Bar gave me information as to the 
judicial system of the District. Mrs. Sara Rieman and Miss 
Mary Mancini, students of the New Jersey Law School, and 
Mrs. Irene Fuhlbruegge helped me prepare the manuscript. 
Mr. Milton Sachs, another student of the New Jersey Law 
School, and Miss Virginia Crim aided me with the index. 

The staff of Prentice-Hall was patient with me in my con- 
tact with them and I trust and pray that great will be their 
eternal reward. 


STUART LEwIs. 
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AN OUTLINE OF AMERICAN 
FEDERAL GOVERNMENT 


CHAPTER I 
BACKGROUND 


Colonial codperation—The American Colonies prior to the 
Revolution had but little intercolonial codperation. Four of 
the New England colonies, Connecticut, Massachusetts, New 
Haven, and Plymouth, united in 1643 in a league to defend 
themselves against the Indians, the French, and the Dutch. 
They remained in association for nearly forty years, and finally 
went asunder; partly because Massachusetts, which made the 
largest contribution of men and money, had a vote no greater 
than her three smaller allies. 

William Penn made the first suggestion for a union of all 
of the colonies in 1697. 

A council was held at Albany in 1754 at the instance of the 
Crown to provide means for defense against the French in 
Quebec. Benjamin Franklin of Pennsylvania then proposed the 
Albany plan for a permanent alliance of the Colonies. Both 
the Crown and the Colonies opposed the idea. 

Franklin recommended the convening of a general congress 
as early as July of 1773. Such a congress was called by resolu- 
tion of the Virginia House of Burgesses in May, 1774, and 
the meeting was held in Philadelphia on September 5 of that 
year. The First Continental Congress termed its members “the 
delegates appointed by the good people of these colonies.”” No 
central government, or independence from England, was con- 
templated by the members of this congress. The battles of 
Lexington and Concord intervened between its sessions and 
those of the Second Continental Congress which met in 1775. 
From this gathering grew the constitutional basis of the gov- 
ernment of the United States. Without the advantage of a 
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constitution, the Congress raised and supported an army, con- 
ducted the war, negotiated treaties and secured help from 
foreign nations, and issued paper money for its activities. It 
existed only as a legislative body, with no judiciary and with 
no distinct executive, although, of course, it had a presiding 
officer, and its functions in the conduct of the war were 
primarily executive and administrative in character. 

Articles of Confederation—When on June 7, 1776, 
Richard Henry Lee introduced his resolution for independence 
in the Continental Congress, it was accompanied by a motion 
for the appointment of a committee to draw up articles of 
confederation. The Continental Congress was a revolutionary 
body and, as such, of course, it had no more reason for its 
existence than the revolutionary governments which claimed 
powers in the thirteen former colonies. On June 12 a com- 
mittee of one delegate from each colony was chosen to sit on 
this committee for the preparation of the Articles of Confed- 
eration, and on July 12 it reported them to the Congress. 
John Dickinson of Delaware was mainly responsible for the 
scheme of government devised. The delegates were opposed to 
the English system of taxation, and had no desire to give to any 
kind of federal government or central authority the power to 
tax which they had resisted when such power was exercised by 
Great Britain. They also opposed a strong central executive. 
The greatest controversies in the adoption of the articles were 
over taxation, representation, and the Congressional power to 
settle boundary disputes. Some of the discussion in the Con- 
gress later was reiterated in part when similar problems had to 
be thrashed out at the Constitutional Convention. Dickinson 
wanted to apportion taxation among the states according to 
their respective populations, but the Southerners objected to 
this because their personalty in slaves would thus be counted 
and taxed. Dickinson suggested that each state have one vote 
in the Congress of the proposed Confederation. Benjamin 
Franklin of Pennsylvania thought that this would be inequit- 
able, and unfair to the larger states. His argument was met by 
the assertion that since the Confederation was a league of 
friendship formed for a specific purpose, there was no reason 
to deprive each state of power equal to that of the other states. 

In November, 1777, Congress voted favorably on the pro- 
posed Articles, and on June 26, 1778, a form of ratification 
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was adopted. The New England delegates and those from 
New York, Pennsylvania, Virginia, and South Carolina signed 
the Articles on July 9, while those from North Carolina signed 
on July 21, Georgia on July 24, and New Jersey on November 
26, 1778. Delaware held out until May 5, 1779, before sign- 
ing. Maryland had proposed in 1777 that Congress have the 
authority to fix the western boundary of such states as claimed 
it to the Mississippi or “south sea” and to lay out the land 
beyond such boundary into separate states from time to time 
as the number of inhabitants justified their creation.1 New . 
York, in 1780, announced herself as ready to give up her 
claims.” Congress in September ofthat year urged the other 
states holding claims to do likewise.? Connecticut next prom- 
ised to do so.* Virginia agreed to yield title to the territory 
north of the Ohio,® and while this did not satisfy Congress, be- 
cause of the conditions attached, Maryland was assured of the 
good intentions of the other states, and signed the Articles on 
March 1, 1781, when they became effective.* Thus the Con- 
tinental Congress, without the advantage of the Articles, 
continued to conduct the war until it was almost concluded. 
The preamble to the Articles had agreed “‘to certain articles 
of confederation and perpetual union.” The confederacy was 
styled ‘“The United States of America.” * Each state retained 
its sovereignty, freedom, independence, and all powers, juris- 
dictions, and rights not expressly delegated.* The purpose of 
the confederation was common defense, security of liberties, 
and mutual and general welfare.® The free inhabitants of each 
state were entitled to the privileges and immunities of the free 
citizens of the several states, and extradition of criminals was 
arranged. Full faith and credit were also to be given in each 
state to the judicial records, acts, and proceedings of the other 
states.1° Delegates to Congress, a unicameral body, were to be 
chosen annually in such manner as each state legislature 


*Journals of Congress, October 15, 1777. 
7 Ibid., March 1, 1781. 

*Ibid., September 6 and October 10, 1780. 
*Ibid., October 12, 1780. 

*Ibid., September 13, 1783. 

*Ibid., February 12, 1781. 

* Articles of Confederation, Art. I. 
*Ibid., Art. II. 

°Ibid., Art. III. 

*Tbid., Art. IV. 
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directed. Congress convened annually on the first Monday in 
November. Each state had one vote, with a membership of 
from two to seven.! Without the consent of Congress, no state 
was to enter into any conference, treaty, or alliance with any 
foreign power or into any treaty, confederation, or alliance 
with a sister-state; neither was any state to lay imposts or 
duties which might interfere with any provisions in treaties 
entered into between the United States and other countries. 
Each state was to keep a disciplined and sufficiently accoutred 
militia; but no more naval and military forces were to be 
maintained by the states in time of peace than Congress might 
deem necessary, and no state was to engage in war without the 
consent of Congress unless actually invaded or in danger of 
Indian invasion.?2 Officers of land forces raised by any state 
for the common defense, of or under the rank of colonel, were 
to be appointed by the legislature of each state, or as directed 
by the legislature, and vacancies were to be filled by the state 
making the appointment.1? Expenses incurred for common 
defense, when allowed by Congress, were to be defrayed out 
of a common treasury supplied by the several states in propor- 
tion to the value of all the land within each state granted to, 
or surveyed for, any person, including the value of the build- 
ings and improvements thereon, as estimated at the direction 
of Congress.4 

Congress was given exclusive power: to determine peace and 
war, except in the cases mentioned in Article VI; to send and 
receive ambassadors; to enter into treaties and alliances, pro- 
vided such agreements did not interfere with the rights of the 
state to lay such imposts and duties on foreigners as those to 
which their own people were subjected, or to prohibit exporta- 
tion or importation of any kind of goods; to establish rules for 
deciding prize cases; to grant letters of marque and reprisal in 
time of peace; to establish admiralty courts and courts for 
trial of piracies and felonies committed on the high seas, and 
to settle disputes between two or more states. Such settle- 
ments were to be made by a court to be appointed by joint 
consent of the states. In the event that such consent was not 


“Ibid. Art. V. 
2 Ibid., Art. VI. 
*Ibid., Art. VII. 
“Ibid., Art. VIII 
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obtainable, Congress was to name three persons from each 
state; and from the list, each state had the privilege of 
alternately striking out one until the number was reduced to 
thirteen. From this number Congress’was to draw by lot from 
seven to nine persons. Controversies concerning private rights 
of the soil claimed under grants of different states were to be 
settled in the same way. Congress might also: regulate the 
alloy and value of coin struck by its authority or by that of 
the states; fix the standard of weights and measures; regulate 
trade and other affairs with Indians not members of any state; 
establish and regulate post-offiices and postage; appoint mili- 
tary officers, except regimental officérs and naval officers, and 
make rules and regulations for the army and navy; appoint a 
committee of one delegate from each state, known as “A 
Committee of the States” to sit in the recess of Congress, and 
such other committees and civil officers as were necessary for 
managing the general affairs of the United States; ascertain 
the necessary sums of money to be raised for the services of 
the United States and to appropriate and apply the same for 
defraying the public expenses; borrow money or emit bills on 
the credit of the United States; build and equip a navy, agree 
upon the number of land forces, and make requisition from 
each state for its quota in proportion to its white inhabitants.%® 

No period of adjournment could be for longer than six 
months. A majority vote was sufhcient for day to day adjourn- 
ment.1® For the exercise of the most important powers, 
enumerated in the sixth paragraph of Article IX, the assent 
of nine states was necessary. In some minor matters, a majority 
of seven was sufficient, but in others there was a difference of 
opinion as to whether the approval of nine states or a mere 
majority was necessary.’7 

The Committee of the States was authorized to execute, 
during recesses, such of the powers of Congress, except those 
requiring the voice of nine states, as Congress might vest in 
ith 

Canada was given the right to enter the Union, but no other 
colony should enter without the assent of nine states.’® 

*Ibid., Art. IX. 

**Ibid., Art. 1X. 

“ Hamilton, The Federalist, No. XXII. 


#8 Articles of Confederation, Art. X. 
* Ibid, Art. XI. 
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Bills of credit contracted prior to the adoption of the 
Articles and debts were considered as a charge against the 
United States for whose payment the United States and the 
public faith were pledged.?° ; 

Every state was obligated to abide by the acts of Congress 
and the Union was declared to be perpetual. Amendments 
could be made to the Articles only if agreed to by Congress 
and confirmed by the legislatures of all the states.?* 

Defects of the Articles—Professor Claude H. Van Tyne 
states that the principal strength of the Articles of Confedera- 
tion was in Article IV. The citizens of each state were to be 
entitled to all privileges and immunities of the several states. 
This was an effective provision for harmonious relations 
between the states.” 

The weakness of the Articles was apparent almost from the 
time of their adoption. General Washington declared in 1781 
that a mere nominal head was insufficient, and that a real 
controlling power and the right to regulate all matters of | 
general concern should be given Congress.” 

The Revolutionary War had been fought and won under 
nothing more than the Articles of Confederation, and those 
only toward the end of the struggle. Many refused to be inter- 
ested in the weaknesses later enumerated by Alexander 
Hamilton, James Madison, and John Jay, in part of their 
series of essays signed ‘“‘Publius” which have been published as 
“The Federalist.” 24 All of the defects were somewhat inter- 
woven with each other. 

The principal defect of the Articles, as indicated by Hamil- 
ton, was that, in the process of legislation, Congress acted for 
the states in their corporate or collective capacities rather than 
over their constituent citizenship. This was illustrated by the 
fact that when Congress sought to raise an army it could not 
legislate in personam to force service through conscription, 
but had to request the states to furnish quotas, leaving to them 
the obligation of forcing the individuals into the military 
service. Likewise, when Congress needed funds for the 
prosecution of the Revolution or for other governmental ex- 


® Ibid., Art. XII. 

“Ibid. Art. XIII. 

™“The American Revolution,” p. 199. 

* Writings (Ford’s Ed.), Vol. IX, pp. 135, 175, 176. 
* See Essays XV, XXI, and XXII. 
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penses, it was powerless to go out and assess property or 
individuals, but had to request the states to make contributions 
of funds, and throw them on their own resources as to how this 
money was to be obtained. If, in either case, the states were 
not disposed to furnish men or money, they could refuse to do 
so, and Congress was powerless to take further action. 

A government acts without the attribute of sovereignty 
which is attached to every state unless it is in a position to 
have a sanction to its laws. Congress, under the Articles, had 
no sanction. If it legislated and its laws were disobeyed, 
whether by the states or by individuals, it had no judiciary or 
other agency through which it could inflict punishment by 
fines or imprisonment, or use any force to compel obedience 
to its demands. It is true that the army and navy had the 
rights of discipline of other such military or naval organiza- 
tions, but that was the exception, as far as government under 
the Articles was concerned. 

The Articles contained no guarantee of republican forms of 
governments to the states. If some revolution had taken place 
in one of the states and an absolute monarchy been set up, the 
liberties of the people would have had no protection, insofar 
as the national government could have afforded it. 

The Articles provided that the contributions of the states 
in revenues should be regulated by quotas, and this was an 
extremely difficult thing to do, as there was no criterion by 
which such quotas could justly be ascertained. The national 
government was powerless to raise revenues in its own way. 
It never had enough money. 

The states worked great injustices to themselves and on 
other states, always leaving wide open the avenue to retalia- 
tion, when they interfered with interstate and foreign com- 
merce. Congress had no authority to regulate such commerce, 
which it could have done by making the obligations mutual, 
with novdiscriminations against, or hardships imposed on, those 
who were located, perhaps, in unfortunate geographical posi- 
tions. The states could force commerce from another state 
almost out of existence by discriminatory legislation. 

When Congress lacked the power to raise armies directly, it 
forced a situation to exist wherein states attempted to outbid 
each other in order to give bounties for the purpose of raising 
their quotas. It is both dangerous to the public safety and 
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uneconomical for a general government not to have the ability 
to raise an army directly for its own defense. 

The large states were particularly mindful of the defect 
which permitted the small states to cast equal votes with the 
large in matters which were before Congress. Notwithstanding 
the population of Virginia, its vote in Congress was no larger, 
and it had no more voice in the direction of national affairs 
than the smaller states of Delaware and Rhode Island. The 
last mentioned was the enfant terrible in the matter of opposi- 
tion to the other states’ desires, in many cases. 

One of the great defects of the Articles was that it pro- 
vided no judiciary. Often the laws passed were not worth 
the trouble it took to enact them. When they were disobeyed, 
how could a non-existent judiciary enforce them? Treaties 
could be negotiated with foreign powers, but the central gov- 
ernment lacked any court in which these could be enforced. 
Thus, enforcement had to be left to the problematical acquies- 
cence of the states in the measures to be taken. 

Suggested changes.—The Confederation had not been in 
operation more than half a year when changes were suggested. 
In 1781, an amendment was proposed authorizing Congress 
to employ the forces of the United States in compelling the 
states to fulfill their federal engagements. Congress hesitated 
to take any action in March, but in August, seven additional 
powers were suggested, one being the power ‘‘to distrain the 
property of the state delinquent in its assigned proportion of 
men and money.” *® Revenue amendments proposed in 1781 
and 1783, and one authorizing the navigation law proposed 
in 1784, were rejected because all of the states would not 
acquiesce in giving Congress the additional power. 

A Grand Committee was appointed in 1786 to consider the 
enlargement and improvements of the Confederation. The 
question of the collection of taxes was paramount in its recom- 
mendation, but Congress did nothing. In 1784, many members 
discussed the advisability of calling a convention, and the 
following year, the general court in Massachusetts passed 
resolutions favoring such a convention, but the delegates from 
that state did not present them before Congress. 

Annapolis Convention—Maryland and Virginia had suf- 
fered considerable inconvenience because of the lack of regula- 

* Bancroft, “History of the Constitution,” Vol. I, App., pp. 286-288. 
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tion for the navigation of the Potomac River. Each of these 
two states had appointed three commissioners as‘early as 1777 
to drafta navigation agreement. Nothing was done until 1784, 
when Virginia. again hamed commissioners. These commis- 
sioners met, with some from Maryland, in Mt. Vernon at the 
home of Washington, who was interested in opening up the 
West in the spring of 1785, and drew up resolutions for sub- 
mission to their states and also asked for the codperation of 
Pennsylvania. Both states adopted the report, but Maryland 
went further, and asked for a new conference on commercial 
questions, to which Pennsylvania and Delaware were also to 
be invited. At the suggestion of Madison, the Governor of 
Virginia and the state legislature took action in January of 
1786, inviting the various states to meet in a convention in 
Annapolis, Maryland, on the first Monday in September, 
1786. The convention met at the appointed time and place, but 
delegations from only five states attended. A report written by 
Alexander Hamilton of New York was adopted. It proposed 
a convention of delegates from all the states to meet at 
Philadelphia the second Monday in May, 1787, ‘“‘to take into 
consideration the situation of the United States, to devise such 
further provisions as shall appear to them necessary to render 
the Constitution of the Federal Government adequate to the 
exigencies of the Union, and to report such an act for that 
purpose to the United States in Congress assembled, as, when 
agreed to by them, and afterwards confirmed by the legis- 
latures of every state, will effectually provide for the same.” 7° 
Congress, on February 21, called a convention to meet at the 
time and place piestioned by the Annapolis Group “for the 
sole and express purpose of revising the Articles of Confedera- 
tion” and to report such alterations as should “render the 
Federal Constitution adequate to the exigencies of govern- 
ment and the preservation of the Union.” 27 


* Elliot, “Debates,” I, 118. 
7" Journals of Congress, Feb. 21, 1787. 


CHAPTER II 
THE CONSTITUTION 


The Constitutional Convention.—The Constitutional Con- 
vention was organized on May 25, 1787, when General Wash- 
ington of Virginia was elected unanimously as its President. 
All of the states were represented except Rhode Island and 
New Hampshire. The New Hampshire delegates were ap- 
pointed the following month. Among the most distinguished 
delegates present, besides Washington, who had led the Revo- 
lutionary army to success, were Benjamin Franklin, philoso- 
pher and diplomat, of Pennsylvania, James Madison of 
Virginia, who kept a journal of the proceedings of the con- 
vention which is the best authority upon what transpired there, 
Robert Morris, Gouverneur Morris, and James Wilson, of 
Pennsylvania, Alexander Hamilton of New York, later to be 
the first secretary of the treasury, William S. Johnson, Oliver 
Ellsworth, and Roger Sherman, of Connecticut, Elbridge 
Gerry and Rufus King of Massachusetts, William Paterson 
of New Jersey, John Dickinson of Delaware, John Rutledge, 
Charles Cotesworth Pinckney, Charles Pinckney, and Pierce 
Butler, of South Carolina, and Luther Martin of Maryland. 
Martin, like Edmund Randolph of Virginia, refused to sign 
the Constitution, although unlike Randolph, he fought against 
its ratification in his home state. 

The delegates from Virginia, on May 29, proposed a plan 
commonly known as the Virginia, or the Large States, plan, 
for a new constitution. It was presented by Randolph, although 
it probably was largely the work of Madison. The Virginia 
delegation sought to strengthen and enlarge the Articles of 
Confederation and to give the large states the preponderance 
of representation in Congress by having either population, 
number of free people, or contribution as the basis. The plan 
also contemplated a bicameral congress, one body of which was 
to be elected by the people, while the second branch was to be 

10 


THE CONSTITUTION | : 11 


chosen by those of the first. Members of both branches were 
to be ineligible for Federal or state offices during their terms. 
Bills were to originate in either house. The new Congress was 
to succeed to all of the powers of the old, and in addition, such 
other powers as the states were incompetent to exercise. The 
plan contemplated a national executive, to be chosen by Con- 
gress; and a national judiciary, to be composed of supreme and 
inferior courts. The jurisdiction of the courts was to extend 
to cases of piracies and felonies on the high seas, captures 
from an enemy, cases involving foreigners or citizens of other 
states, cases concerning the national revenue, those involving 
the national peace or harmony, and impeachment cases. The 
Virginia plan contemplated the admission of new states to the 
Union, the guarantee of a republican form of government to 
the states, and provision for amendments of the “‘Articles of 
Union.” The plan also provided that such alterations as the 
Convention proposed to the Confederation should be sub- 
mitted for ratification, after having been approved by Con- 
gress, to assemblies or conventions expressly chosen by the 
people to consider them: The Virginia plan contemplated a 
national government with real power to legislate rather than 
the mere ability to recommend. The plan also provided that 
state officials should take oaths to support the Articles of 
Union, and that Congress could “‘call forth the force of the 
Union” to coerce recalcitrant states. In addition, Congress was 
to have the ability to override state laws contravening, in its 
opinion, the Articles of Union. The plan contemplated the 
creation of a council of revision composed of the executive and 
members of the judiciary with power to examine the acts of the 
Congress and such acts of state legislatures as had been nega- 
tived by the Congress. The decision of the council was to be 
final unless the Congress again passed the act or negatived the 
state law in question. 

Charles Pinckney presented a plan of his own, when Ran- 
dolph finished the presentation of the Virginia plan. In 1818, 
long after the convention had concluded its labors and the 
government was firmly established, Pinckney made public a 
“copy” of his plan, which seemed to be very nearly what the 
convention had accomplished. Unquestionably he had changed 
his original plan, and it is not definitely known just what he at 
first contemplated, but he at least proposed a bicameral legis- 
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lative body, executive and judicial departments, and the right 
to negative acts of the states.’ . 

The Convention in accepting the Virginia plan as the basis 
for dimension went on record as favoring the contention of 
the leaders of the large-state party: (1) “‘that a union of the 
States merely federal will not accomplish the objects proposed 
by the Articles of Confederation”; (2) “that no treaty or 
treaties among the whole or part of the States, as individual 
sovereignties, would be sufficient’; and (3) “that a national 
government ought to be established consisting of a supreme 
Legislative, Executive and Judiciary.” 2 

The New Jersey plan, representing the views of the small 
states, was presented to the Convention after its committee of 
the whole had completed work on the Randolph resolution. A 
fundamental proposition of the New Jersey plan was equal 
representation of the states in the Congress. Dickinson, a sup- 
porter of the New Jersey plan, said “we would sooner submit 
to foreign power than be deprived of the equality of suffrage 
in both branches of the legislature and thereby be thrown 
under the domination of the large states.” 3 

The New Jersey plan proposed that the Congress, composed 
as under the existing Articles of Confederation, should be 
given, in addition to the powers it already possessed, the right 
to raise a revenue by import duties and postage, to make rules 
for their collection, and to regulate interstate and foreign 
commerce. Requisitions of the old sort upon the states were to 
be imposed in proportion to the whole number of free inhabi- 
tants and three-fifths of the slaves in each state. Congress was 
to have the power to direct the collection of such requisitions in 
non-complying states. Congress was to elect a plural executive 
which should “besides their general authority to execute the 
federal acts,” appoint Federal judges and Federal officers and 
“direct all military operations.” The Federal judiciary was to 
consist of one supreme tribunal with original jurisdiction in 
impeachments of Federal offices and appellate jurisdiction in 
cases involving the rights of ambassadors, in admiralty cases, 
and those of piracies and felonies on the high seas, in cases 
in which foreigners might be interested, and in those involving 
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the construction of a treaty or arising from revenue acts or 
regulations of commerce. These cases were to be heard in the 
state courts in the first instance, since there were to be no 
inferior Federal courts. The plan, declared that provision 
should be made for the admission of new states and that the 
rule for naturalization should be the same in every state. Some 
of the states had naturalization acts. 

One of the most significant provisions of the plan, which 
was incorporated almost bodily in the sixth article of the Con- 
stitution, and has been described as the ‘“‘keystone” of that 
instrument, was in the sixth resolution, and read in part: “All 
acts of the United States in Congress made by virtue and in 
pursuance of the powers hereby . . . vested in them, and all 
treaties, made and ratified under the authority of the United 
States shall be the Supreme Law of the respective states, . . . 
and that the judiciary of the several states shall be bound 
thereby in their decisions, anything in the respective laws of 
the individual states to the contrary notwithstanding.” 

The same resolution provided further that should any state 
or any body of men oppose the execution of Federal acts, the 
Federal executive should ‘‘be authorized to call forth the 
power of the confederated states.” 

The New Jersey plan was somewhat more specific than the 
Virginia plan, partly, perhaps, because it came later and 
partly, no doubt, because the small states were anxious to 
delimit rather more strictly the power of the general govern- 
ment. This will account for the striking similarities between 
a number of its provisions and those of the Constitution. 

It is important to note, moreover, upon how many impor- 
tant points there was substantial agreement between the prin- 
cipal plans before the Convention. All were agreed that 
something drastic had to be done to create a central govern- 
ment of real power. Had it not been for a more or less 
imaginary conflict of interests between large and small states, 
the Convention doubtless would have agreed upon funda- 
mentals much more readily. In this connection, it is necessary 
to remember that the Convention was composed predomi- 
nantly of representatives of the more wealthy and substantial 
classes of the country, who were less interested in revolu- 
tionary ideas of liberty, and more concerned in having a strong 
and stable government. The real fight with those who were 
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opposed on principle to strong government came after the 
Convention. ‘i 

The principal compromise of the Convention, that which 
is known in history as the ‘Connecticut Compromise,”’ came 
on representation in Congress. On June 29, the Convention ~ 
voted in favor of proportional representation in the first 
branch of Congress. Connecticut voted with the small states 
in opposition. Ellsworth of Connecticut then took the lead in 
forcing a decision on the second branch of Congress. On July 
16, after a tie vote in the Convention and subsequent reference 
of the matter to a committee, it was agreed that the second 
branch should give equal representation to each state.* 

Congress had determined in 1783 that in fixing the amounts 
to be paid by the respective states, three-fifths of the slaves 
should be counted. When the question of representation arose 
and the Southerners urged that slaves should count as free 
persons for such purposes, the idea was at first rejected. Later, 
however, Gouverneur Morris moved that Congress apportion 
both representation and taxation according to population, 
slaves to count as three-fifths of their actual number. His 
resolution was amended to apply to direct taxation only, and 
was finally adopted. The action taken was a concession to both 
North and South, as the former, while unwilling at first to 
have slaves counted for representation, thought that they 
should be counted as free persons for purposes of taxation. 
The South had taken the other position, holding that they 
should count only for representation but not for taxation, be- 
cause they were property and therefore not persons, in the 
sense in which the word applies to free citizens.® 

Later, the diversity of opinion between the Northern and 
Southern states was shown when the questions arose as to the 
propriety of allowing Congress to regulate commerce freely 
through passing navigation acts and permitting the states to 
continue the importation of slaves. In the matter of slave im- 
portation, the New England delegates were not united in their 
opposition to future importation, but the leading members 
from Virginia, Maryland and Delaware condemned both the 
trafic and the institution. Many of the Southern delegates 
feared that if the right of Congress to pass a navigation act 
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were granted without a provision that a two-thirds vote would 
be necessary, the New England shipping interests might put 
through such measures as would operate greatly to the detri- 
ment of the South. The indigo, rice, and tobacco growers, and 
other exporters of the South, did not want a tariff on exports. 
In an effort to reconcile these different interests and views, it 
was provided that Congress should not have the right to pro- 
hibit the importation of slaves prior to 1808, but in the mean- 
time could levy a head tax not exceeding $10 on each slave so 
imported. Congress, in being given its right to control inter- _ 
state and foreign commerce, was not restricted to the two- 
thirds vote on navigation measures; consequently, the fears 
of Southern exporters were allayed when it was provided that 
no tariff on exports could be levied.® 

Another problem which was difficult for the Convention to 
solve was that of the executive. The result was a presidential 
form of government. Proposals were made that the executive 
be chosen by Congress or by either branch. It did not seem de- 
sirable to submit the election to the direct vote of the people, 
as these were not presumed to be competent. On the other 
hand, had the elections been left to Congress, it would have 
created fear on the part of those who were suspicious of the 
concentration of power. Finally, a system of choice by electors 
was adopted. Each state was to have as many electors as it had 
members in both houses of Congress, with each state voting 
for two candidates for President, the more highly supported of 
whom was to become President if he had a majority, and the 
next most highly supported, Vice President. While this was an 
advantage to the large states, it was provided that in the event 
of a deadlock, the decision was to be made in the House of 
Representatives, voting by states to choose from the five most 
highly supported, if none had a majority, and from the two 
most highly supported, in the event of a tie vote between two 
having the majority. The small states would thus have had 
the advantage by each having an equal voice in what they ex- 
pected would be the common event of an electoral deadlock. 
There were many who felt that the Senate, with its duty of 
confirming Presidential appointments and ratifying treaties, 
already had enough to do, which explains why this authority 
was finally given to the House, with the same advantage to 
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the small states in the provision that each state’s delegation 
in the House was to have one vote.” 

It was unnecessary to give to either Congress or the Presi- 
dent the authority to employ the militia for coercing any states 
which resisted the authority of the Federal Government, since 
the new Government had the right to act in personam both 
in the right to levy taxes and to compel obedience to its laws. 
Having such rights, which were exercised in their extreme 
form during both the Civil War and the World War in draft- 
ing troops, the idea of coercing the states was abandoned. 
The new plan of government, as provided by the Constitution, 
did give the Government both an executive and a compre- 
hensive judiciary, which it had lacked under the Articles of 
Confederation. In other respects, the changes were not as 
revolutionary as many have believed. One of the most im- 
portant of the new powers granted to Congress was the right 
to control interstate and foreign commerce. This had been the 
subject of considerable annoyance during the Confederation. 
A power of almost equal importance was the exclusive right to 
coin money. The right of coinage took away the damage which 
many of the states were doing to business and commerce gen- 
erally through the unlimited and indiscriminate issuance of 
paper money. 

Under the new Constitution, two prohibitions on the state 
which were also of considerable importance, and were some- 
what revolutionary, were their denial of the right to emit bills 
of credit, or to pass laws impairing the obligation of contracts. 
These prohibitions were added advantages which the business 
interests were to gain by having a stronger central govern- 
ment. 

When the Convention concluded its labors, it submitted 
the Constitution to Congress, which was then in session in New 
York. Without enthusiasm, the eleven states present voted on 
September 28, 1787, to submit the instrument to the several 
legislatures, to be re-submitted by them to the state conven- 
tions chosen by the qualified electors of the states. The 
Federalists met with considerable opposition in their efforts to 
secure ratification in the key states of Virginia, Massachusetts, 
and New York, but finally, they triumphed, and all of the 
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states but North Carolina and Rhode Island had ratified 


before the new government assumed its functions in 1789. 
Later, these two states entered the Union. Many states, how- 
ever, ratified with the reservation that a bill of rights should 
be submitted by the new Congress which would come into 
existence under the terms of the Constitution. 

Supreme law of the land.—One of the most puzzling and 
important problems that confronted the Convention was that 
of providing a sanction for Federal acts, and a method for 
giving efhicacy to constitutional provisions. The lack of these 
was the fundamental defect in the Articles of Confederation. 
In fact, there was no clear historical precedent for the solution 
of this, the central problem of federalism, and the solution 
which was happily worked out by the Convention may justly 
be described as one of the most important inventions in 
political science. . 

The division of powers between state and nation might be 
ever so logical, but if no way were provided of preserving the 
division against encroachment by either the state governments 
or the central government, it would be as fruitless as the 
Articles of Confederation which had been hailed as a model of 
what a constitution of a federal state ought to be. The first 
step in the solution of the problem, agreed to by both large 
and small state parties in the Convention, was the creation of 
independent executive and judicial branches for the central 
government. This remedied what Hamilton in The Federalist, 
No. 15, called “‘the great and radical vice” of the Confedera- 
tion, ‘‘the principle of legislation for states or governments, 
in their corporate or collective capacities, and as contradis- 
tinguished from the individuals of which they consist.”” Hence- 
forth, the central government would not have to depend upon 
the action of the states to carry out its will. It was to have its 
own machinery for enforcing its law. 

To give the central government its own enforcement ma- 
chinery, however, did not necessarily guarantee the preserva- 
tion of the balance between states and nation. In fact, without 
a provision for resolving conflicts between their laws, it might 
rather have proved a guarantee of an early dissolution of the 
Union. The Virginia plan sought to meet this situation by 
giving the Federal legislature a veto on state laws which it 
deemed in violation of the Constitution, while both the 
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Virginia and the New Jersey plans contemplated the use of the 
force of the Union against any state failing to fulfill its duty. 
There were obvious objections to both of these devices. They 
were clumsy and replete with dangerous possibilities. The 
veto, moreover, would work only one way, and there would be 
no adequate Constitutional safeguard against Federal en- 
croachment upon state prerogatives. 

The answer was found in the “supreme law of the land” 
clause incorporated in Article VI of the Constitution and taken 
almost bodily from the sixth resolution of the New Jersey plan 
already quoted. The clause, as it appears in the Constitution, 
reads: ‘“‘This Constitution, and the laws of the United States 
which shall be made in pursuance thereof; and all treaties 
made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land; and the 
judges in every state shall be bound thereby, anything in the 
constitution or laws, of any state to the contrary notwith- 
standing.” The next clause of the same article, in part like the 
fourteenth resolution of the Virginia plan, provides that 
members of Congress and of the state legislatures, ‘‘and all 
executive and judicial officers, both of the United States and 
of the several states, shall be bound by oath or affirmation, to 
support this Constitution.” These clauses, together with the 
provision in Article III, Section 2, that “The judicial power 
shall extend to all cases, in law and equity, arising under this 
Constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority,” are the very 
heart of our complicated constitutional machine. Without the 
principles enunciated in them it world surely have broken be- 
tween pulls of the conflicting forces of states rights and 
nationalism. To illustrate how those clauses hold the machine 
of government between the organizations set up by the Fed- 
eral and state agencies together: 

In the first place, Article VI clearly establishes a hierarchy 
of law, from top to bottom, in order of authority as follows: 
the United States Constitution, the laws made in pursuance 
of it and the treaties made under the authority of the United 
States, and state constitutions and laws, thus furnishing the 
courts, state and Federal, with a rule of construction to apply 
in case of conflict between laws in different grades. For ex- 
ample, a law of Congress, so long as it be not in conflict with 
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the Constitution, takes precedence over a conflicting provision 
of a state constitution or law. 

In the second place, state officers and judges are made a 
part of the Federal enforcement machinery, and are obliged to 
apply the paramount Federal law as if it were the law of the 
state. 

And finally, the Federal judiciary, by virtue of having juris- 
diction of any cases involving the Constitution or laws of the 
United States, is enabled on appeal to correct any errors in the 
application of these principles in state courts and thus insure 
a uniform interpretation of the Constitution, in all crucial 
matters, throughout the Union. 

The courts, by assuming the power which seems clearly 
implied of declaring unconstitutional acts of Congress null and 
void, have given the states a safeguard against Federal en- 
croachment similar to that against state encroachment upon 
the sphere of the Federal government. Thus, the delicate’ feat 
of preserving the balance between two political entities exer- 
cising jurisdiction at the same time over the same persons and 
things is accomplished by the simple and orderly processes of 
the courts in declaring what the law is in litigated cases. There 
is no need for the awkward and trouble breeding veto of state 
acts by a political body, animated primarily by political con- 
siderations and inadequately checked by a semi-political council 
of revision, as proposed by the Virginia plan. Neither is there 
any need, as the Convention came gradually to realize when 
the full significance of the new federalism that they were 
evolving dawned upon them, for a harsh provision for the use 
of the force of the Union against the states. The United States 
deals with individuals, its laws act directly upon them, and it 
has the machinery to make them obey these laws. 

Contributions of state and colonial experiences.—While 
the statement is often made that the Federal Constitution was 
framed on the same basis as the English system of govern- 
ment, it would be more accurate, perhaps, to say that it derived 
its framework more from the state constitutions with which 
the delegates to the Convention were familiar. Unquestion- 
ably, many English ideas found their way into the state con- 
stitutions, and from these into the Federal Constitution. The 
idea of a written constitution was entirely American so far as 
modern history is concerned, and it developed from the 
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colonial charters to the state constitutions and the Articles of 
Confederation and then to the instrument which the Constitu- 
tional Convention submitted to the states for ratification. 

When the states drew up their constitutions, they provided 
for governments of limited powers and inserted bills of rights 
for the protection of the people against the exercise of certain 
feared governmental authority. It was a precedent which the 
framers of the Constitution could observe when they restricted 
both the Federal and the state governments from the exercise 
of certain powers. The people recognized this, too, when they 
demanded the addition of a bill of rights. 

The state constitutions had provided for a separation of 
powers which the framers of the Constitution followed. The 
Massachusetts constitution provided “that the legislative de- 
partment shall never exercise the executive and judicial 
powers, or either of them; the executive shall never exercise 
the legislative and judicial powers, or any of them; the judicial 
shall never exercise the legislative and executive powers, or 
either of them.” 

In framing legislative apportionment, the states had ob- 
served a system that was geographic, with every part of the 
state entitled to some actual representation in the legislature. 
The English practice was quite different. Not only did they 
theorize to the effect that one member of Parliament repre- 
sented all Englishmen, but they maintained that legislative in- 
terests went by classes. A member of Parliament from a city 
Was supposed to represent all city interests. Therefore, Man- 
chester did not need to have a member chosen by its citizens 
qualified to vote, because other cities elected members, and 
they would vote for the interests of all cities, including Man- 
chester. Likewise, a rural division suffered no injustice if it 
sent no member to Parliament, since other rural areas did. 

The colonists had fought ne governors on the right to 
originate money bills in the assemblies which were elected by 
the qualified voters. It was a practice transmitted by Constitu- 
tional provision to the House that bills to raise money must 
originate there, and in actuality, the more important appro- 
priation bills also originate there. : 

There was even precedent for a division of powers between 
the Federal and state governments. In colonial days, the 
people had thought of certain powers which were proper for 
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Parliament, as against others which were within the province 
of the assemblies and councils. When the Articles of Confed- 
eration were adopted, provision was made for certain powers 
to be exercised by the central government and others by the 
states. The masses therefore knew by experience something 
of what should be constituted in a Federal Government with 
certain defined powers, the states reserving other powers to 
themselves. 

Contributions by the Articles—Most of the powers given 
Congress were carried over from the Articles. Such were: 
control of commerce with the Indian tribes; coinage (al- 
though not exclusive under the Articles) ; fixing the standard 
of weights and measures; establishment of post offices; decla- 
ration of war; granting of letters of marque and reprisal; 
making rules concerning captures; maintenance of a navy; 
making rules for the regulation of the Army and Navy; requi- 
sitioning the militia; borrowing money; making appropriations 
to defray the public expense; admission of new states; and par- 
ticipation in amendment of the Constitution. The power to 
make treaties and send and receive ambassadors was carried 
over and given to the executive. 

Congress under the Constitution had the authority to create 
courts inferior to a supreme court. Under the Articles, Con- 
gress was to provide for the settlement of the disputes between 
states, and for the establishment of courts for the trial of 
piracy cases and felonies committed on the high seas, as well 
as courts for appellate jurisdiction in cases of captures. Thus 
the groundwork of a judiciary was laid by the Articles, 

The provisions for extradition; for giving in each state full 
faith and credit to the public acts, records, and judicial pro- 
ceedings of the other states; and for the guarantee of the 
privileges and immunities of the citizens of each state in the 
several states, also were carried over. 

Gains and losses by the states and citizens.—Under the 
Constitution, the states were to be prohibited from coining 
money, emitting bills of credit, making anything but gold and 
silver a tender in payment of debts, and passing bills of at- 
tainder, ex post facto laws, and laws impairing the obligations 
of contracts and granting titles of nobility, all of which they 
might have done under the Articles.® Under the Constitution, 

® Constitution, Art. I, Sec. X, Par. 1. 
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as under the Articles, the states were prohibited from making 
treaties, alliances or confederations (except by the consent of 
Congress under the Articles), or granting letters of marque 
and reprisal, laying import or export duties which would inter- 
fere with treaties of the central government (the restriction 
being extended under the Constitution), and from keeping 
troops or ships of war in time of peace (except by permission 
of Congress under the Articles and to stop piracy). 

The states gained under the Constitution when they were 
guaranteed a republican form of government and protection 
against invasion and domestic violence.1° This was of great 
importance as, so far as the sister states were concerned, 
a dictatorship or monarchy might have been set up in a state 
through revolution or invasion. 

By the Constitution, the owners of slaves and the holders 
of contracts for services were protected in that such persons 
so held when escaping to other states were to be returned to 
their owners or employers." 

Checks and balances.—The separation of powers into the 
categories of legislative, executive, and judicial, was one of 
the underlying principles of the Constitution. Associated with 
this separation of powers was the system of checks and 
balances, accepted by many as being the same thing, but which 
is, in reality, a modification, since it results in an overlapping 
of authority. The reasons are these: It is impossible to dis- 
criminate at all times between the functions of the different: 
branches; the three branches would find it impossible to pursue 
courses independent of each other; and the makers of the 
Constitution sought to prevent any one branch from assuming 
tyrannical powers by having checks made upon it by the others. 
Their efforts were effectual. 

The President in his authority to make appointments is 
checked by the right of the Senate to confirm the same, such 
appointments being made “by and with the advice and consent 
of the Senate.” This is an important check on the executive 
function; otherwise the President would be enabled to place 
individuals in office where investigation by the Senate would 
show that they were dishonest, incompetent, or bent upon 
usurping authority. Appointments he makes during recesses 
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are ineffective at the end of the next term of Congress if not 
confirmed by the Senate. 

While the President has exclusive right to negotiate treaties, 
such international agreements are inoperative and ineffective 
~ unless ratified by two-thirds of those voting in the Senate. The 
Senate may, by majority vote, make amendments or reserva- 
tions to a treaty which, however, the President is not obligated 
to accept, but which he must accept if he wishes to put it into 
effect, unless the Senate recedes from its position and ratifies 
the treaty a second time as the President will accept it. This is 
an effective check on the President’s conduct of foreign rela- 
tions. 

The House, too, has a check on the President in his conduct 
of foreign relations. All bills appropriating money to carry out 
the provisions of treaties, like other bills, must pass both 
houses of Congress. The House is quite within its province in 
refusing to appropriate any such money unless convinced of the 
wisdom of the treaties. It also has concurrent authority with 
the Senate in passing any general legislation on the foreign 
service, part of which may arise from treaty provisions. This 
is an additional check on the President in international matters. 

Congress has another check on the Executive in its authority 
to pass legislation, as it may provide by statute for the creation 
of new departments, bureaus, or commissions of the Govern- 
ment, and may make laws affecting those already in existence. 
Since legislation is needed annually by the departments for the 
proper functioning of their offices, the President and his execu- 
tive and administrative assistants cannot deviate far from the 
wishes of Congress in policy-determining matters, because of 
the legislative possibilities ever within the hands of the law- 
making body. 

Although Congress was intended to be the legislative branch 
of the Government, the President has the power to veto acts 
which he deems unwise. The veto is an effective check on the 
possibilities of legislative tyranny which many of the leaders 
of thought in the early days of the republic feared. In cases 
where the President has a large following in Congress, it 
would be unlikely for his wishes concerning a matter of major 
importance to be overridden through the power of Congress 
to pass laws over his veto by a two-thirds vote in both houses. 
This check of the President on Congress is ‘‘re-checked”’ by the 
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ability of Congress to re-pass legislation over his veto when 
the preponderance of members favorable to the vetoed act is 
so great as to enable them to muster two-thirds in its favor in 
both of the houses. | 

Congress has an effective check on both the executive and 
judicial branches of the government through the power of im- 
peachment. Impeachment rests solely with Congress, the 
charges being voted by the House and the trial of the im- 
peached official being conducted by the Senate. A two-thirds 
vote is necessary for removal from office. The verdict may 
include the prohibition of the person in question from holding 
any other office of profit under the Government. Despite the 
fact that Congress has the power of impeachment, it may not — 
mete out any other punishment, this being reserved for prose- 
cution for violation of the law in the judiciary branch.!* The 
judiciary need not take such action. 

The Constitution provides only for the Supreme Court by 
name, leaving the creation of other courts as well as the rules. 
for their procedure, to the judgment of Congress. Such legisla- 
tion by Congress must have Presidential approval, unless it is 
passed over the executive veto. The creation of such new 
courts and the enactment of rules of procedure is, in a sense, 
a check of both the legislative and executive branches on the 
judiciary. 

Another check on the judiciary is the right of the President 
with the advice and consent of the Senate to name the justices 
and judges of Federal courts. The President, therefore, with 
the approval of the Senate, may name the justices and judges, 
whose decisions might overrule past decisions of the courts or 
might be named with their views known on matters still in 
litigation. This might be used as an effective check on the 
encroachment of the judiciary on the executive and legislative 
branches. In the event of the impeachment proceedings which 
Jefferson’s followers in Congress instigated against Justice 
Samuel Chase having been successful, and had they been fol- 
lowed by similar proceedings against Chief Justice Marshall 
and his Federalist associate on the Supreme Bench, it was the 
plan of President Jefferson to name Spencer Roane of Virginia 
chief justice, and give to the old Democratic-Republican party 
a majority on the Supreme Court and reverse Chief Justice 
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Marshall’s famous decisions rendering a liberal construction 
of the Constitution. 

The most effective check which the judiciary, through the 
Supreme Court, possesses upon the coordinate legislative 
authority of Congress and the President, is the right to 
declare acts of Congress unconstitutional. While it is true that 
the Constitution does not specifically endow the Supreme Court 
with such authority, before the time of the Constitutional Con- 
vention the highest courts of the states of Rhode Island 
and North Carolina * had declared acts of their legislatures 
unconstitutional. The Constitution, in providing that the Con- 
stitution, and the laws and treaties made thereunder, are the 
supreme law of the land does not directly give the Supreme 
Court such authority, but a broad interpretation of this pro- 
vision, as well as the balances supposed to exist between the 
executive, legislative and judicial departments, would seem to 
loose constructionists of the Constitution to warrant the court 
in assertion of that prerogative under the general inference 
that it was the province of the judiciary to construe the laws. 
The Supreme Court first asserted this authority in the case of 
Marbury vs. Madison,!* decided in 1803, when it declared 
a provision of the Ellsworth Judiciary Act unconstitutional 
inasmuch as it attempted to confer original jurisdiction upon 
the Supreme Court in cases of mandamus against Federal office 
holders, despite the fact that the Constitution contained no 
clause which gave that court original jurisdiction in such cases. 
Many have contended that the Supreme Court’s authority to 
declare acts of Congress unconstitutional should be curbed by 
requiring either unanimous action by the court in such matters, 
or the concurrence of seven of the nine members. 

A check on the Supreme Court’s action in declaring acts of 
Congress unconstitutional is the ability of the Congress and 
state legislatures, with perhaps the codperation of a national 
constitutional and state conventions, to provide for new amend- 
ments to the Constitution overruling such decisions. Such 
action was taken in the adoption of the Eleventh, Fourteenth 
and Sixteenth amendments. (See pages 32, 33 and 35.) 

The judiciary also has a check on the legislation of the 


* Trevett v. Weeden (1786). 
* Bayard v. Singleton (1787). 
1 Cranch 137. 


26 OUTLINE OF AMERICAN FEDERAL GOVERNMENT 


states in the authority which it has assumed to declare state 
laws unconstitutional when repugnant to the Federal Constitu- 
tion or statutes. The Supreme Court first asserted this au- 
thority in the case of Fletcher vs. Peck,1® decided in 1810 when 
the Georgia legislature had attempted to repudiate an allot- — 
ment of public land in spite of the provision in the Constitu- 
tion forbidding states to pass laws impairing the obligation of 
contracts. The Supreme Court, in exercising this power, is also 
acting as an agency of the Federal Government in checking the 
actions of the states. 

When the Constitution was adopted, and until 1913, when 
the Seventeenth Amendment became efiective, members of the 
Senate were chosen by the state legislatures. Such method of 
election of senators afforded two checks. In providing that the 
qualification of electors for representatives in the House 
should be the same as those for the most numerous branch of 
the state legislature, the Constitution arranged for the elec- 
tion of the lower House by the mass of the voters. Thus any 
ultra-liberal tendencies on the part of those choosing the mem- 
bers of the lower House of Congress would be offset by the 
more conservative tendencies of those in the legislatures, 
whose duty it was to elect the senators. 

The former method of choosing senators was also a check 
which the state legislatures had on Congress. Jealous of the 
prerogatives of the state, as most members of the legislatures 
would probably be, by directly controlling the choice of the 
members of the upper house of Congress, which had coérdi- 
nate legislative authority with the lower house, these state 
legislatures could effectually prevent continued undesirable 
legislative activity on the part of the Senate through failure 
to reélect its members if that body attempted by legislation to 
usurp what they considered to be matters strictly within the 
province of the state governments. 

Another check by the Executive on the judiciary is the right 
of the President to pardon, which includes the power to com- 
mute sentences. 

Perhaps there were some who considered that the indirect 
election of the President through the system of electors which 
was devised was a check against possible radical tendencies on 
the part of the mass of voters. 

* 6 Cranch 87. 
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The relative merits of unicameral and bicameral legislative 
bodies long have been discussed, but, nevertheless, the two- 
chambered Congress provides another check. Each house hay- 
ing concurrent authority, except on treaty approval and con- 
firmation of appointments and the origin of revenue bills, 
a check is afforded on legislation by having it subject to the 
approval of both the House of Representatives and the Senate. 

Neither house may adjourn for more than three days while 
Congress is in session without the consent of the other, making 
another slight check, of one house on the other. 

The checks thus contained in the Constitution, and which 
have arisen through its operation, have provided effective 
balances between the powers of the legislative, executive and 
judicial branches of the government, as well as between the 
Federal and state governments. Under our system, the execu- 
tive is not chosen by the legislative body, as is done in the par- 
liamentary governments of Europe, and while the members of 
the judiciary are appointed by the President with the advice 
and consent of the Senate, they serve life terms, and are not 
subject to removal by the executive in any cases, and by the 
legislative branch of the Government, only through impeach- 
ment. Through the long practice and policy of Congress, it 
may well be assumed that Congress will never again under- 
take to impeach any member of the Federal judiciary because 
of the character of his decisions on the bench. All of the 
balances intended by the framers of the Constitution have not 
worked out as expected. For example, the President has more 
influence in legislation than was anticipated, and the Senate 
more in the matter of appointments. 

Another effectual balance between the Federal Government 
and the states is the method of amending the Constitution. 
Amendments are purely legislative although the President or 
governors may influence, respectively, Congress and the legis- 
latures in their attitude toward changing the fundamental law. 
The Federal judiciary, through the Supreme Court, may inter- 
vene only to the extent of declaring whether or not any such 
amendments have been proposed and ratified by Constitutional 
means. The Supreme Court never has declared a ratification 
of a proposed amendment unconstitutional. 

Two ways are provided by the Constitution for submitting 
amendments. The first method is for Congress to submit the 
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same by the vote of two-thirds of both houses. The second 
method of submission is for Congress to call a convention upon 
the application of the legislatures of two-thirds of the states 
for the purpose of submitting amendments. Amendments may 
be ratified in two ways, as follows: first, by the legislatures 
of three-fourths of the state; and second, by state conventions 
called by three-fourths of the state. The mode adopted de- 
pends upon the proposal made by Congress.?® 

All of the amendments which have been submitted by Con- 
gress have contained provisions that they should be ratified by 
the state legislatures although unsuccessful attempts have been 
made in Congress at the time of the submission of certain 
amendments to have them referred to state conventions instead 
of the legislatures. 

Twenty-eight states have proposed that Congress call a 
Constitutional convention for the purpose of submitting some 
amendments to the states. In the event that four more states 
should make such a call, the authorities differ as to whether 
Congress would be obligated to call such a convention, as the 
desires of many states, which are the reasons suggested for 
this event, have been fulfilled by the submission and adoption 
of the amendments requested. 

It is not within the power of the states to alter the Con- 
stitutional plan of amendment. Ohio has a provision requiring 
the submission to the electorate in a referendum of any pro- 
posal to amend the Constitution before the state legislature 
may act upon it. The Ohio legislature ratified the Eighteenth 
or Prohibition Amendment to the Constitution without so sub- 
mitting it to a popular vote. The Supreme Court held that 
the ratification was Constitutional and submission to the voters 
was. merely optional and advisory and therefore not manda- 
tory or necessary.?° 

It is unfortunate that a minority sentiment in the country 
may bring about the submission and ratification of amend- 
ments to the Constitution. Except for the vote in the House, 
submission and ratification is on the basis of states because of 
equal representation in the Senate and the equal weight of 
ratification by each legislature. A few of the states with the 
largest populations might oppose an amendment to the Con- 


* The Constitution, Art. V. 
” U. S. vs. Crosson, 264 Fed., 459. 
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stitution which a well organized minority in the country dis- 
tributed through the smaller states might conceivably force 
through either Congress and the state legislatures or conven- 
tions or a national Constitutional convention and the state 
legislatures or conventions. 

Under the terms of the Constitution, only one section is not 
subject to amendment, that is, the one that no state without 
its consent may be deprived of its equal suffrage in the Sen- 
ate. Authorities differ as to the effect of the provision. Some 
maintain that such equal representation may not be avoided 
through amendment, while others hold that it may be made 
unequal through the adoption of two amendments, the first de- 
claring that a state may be deprived of equal suffrage in the 
Senate without its consent and a subsequent one making such 
deprivation. 

There seems to be more authority for the assertion that 
after a state has ratified an amendment it may not revoke such 
ratification despite the fact that New Jersey, Oregon, and Ohio 
did this after submission of the Fourteenth Amendment, and 
New York after the Fifteenth, but that a state which has re- 
fused to ratify may reverse itself and approve a proposed 
amendment. Assuming this to be correct, any amendment pro- 
posed by Congress or a National Constitutional convention to 
the state legislatures is subject to ratification indefinitely, unless 
a time limit is set, as in the Eighteenth Amendment, although 
it is highly improbable that a proposed amendment of which 
there has been rather general disapproval would be likely at 
any time to enlist enough support to secure its adoption. 

Bill of Rights——When the Constitution was submitted to 
the states for adoption, the discovery was made that it in- 
cluded no bill of rights embodying the guarantees and im- 
munities inherited from English ancestry. Many of the states 
which ratified the Constitution predicated their action on the 

understanding that Congress would submit such a bill of rights. 
The first ten amendments, which were submitted in 1789 and 
ratified in 1791, are popularly known as our bill of rights (the 
Tenth really is not a part of a bill of rights ) and find their 
counterpart in many of the state constitutions. These amend- 
ments, incidentally, are all restrictions on the power of the 
Federal Government. 

* The Constitution, Art. V. 
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The First Amendment forbids Congress to make a law re- 
specting the establishment of a religion, that is, a state church, 
or prohibiting the freedom of religion, or abridging the free- 
dom of speech or of the press or the right of the people to 
assemble peaceably and petition the government for a redress 
of grievances. 

The Second Amendment recognizes the security afforded to 
a state by a well regulated militia, and provides that the right 
of the people to keep and bear arms shall not be infringed. 

The Third Amendment provides that no soldier shall in 
time of peace be quartered in any house without the consent of 
the owner and that in time of war, only as prescribed by 
statute. 

The Fourth Amendment guarantees the right of the people 
to the security of their personal houses, papers, and effects, 
against unreasonable searches and seizures, under which terms 
no search warrants may be issued except upon probable cause 
and affidavit, designating specifically the place to be searched 
and the person or things to be seized. 

The Fifth Amendment makes necessary a presentment or 
indictment by a grand jury before holding a person to answer 
for a capital or otherwise infamous crime. An exception is 
made of cases arising in the army, navy or militia in time of 
war or danger. 

The amendment provides that no person may twice be put 
in jeopardy of life or limb for the same offense, but this does 
not prevent conviction in Federal courts, for example, of such 
a crime as counterfeiting and in the state courts of obtaining 
goods under false pretenses, both of which might arise from 
the same act, or of other similar offenses where the Federal 
and state laws permit convictions for different offenses arising 
from the same act. The amendment also protects a person 
from being compelled to testify against himself in a criminal 
case and to be deprived of life, liberty, and property without 
due process of law. ‘“‘Due process of law’? means that the 
individual is to be secured from “‘the arbitrary exercise of the 
powers of government unrestrained by the established princi- 
ples of private rights and distributed justice.” 22 The amend- 
ment gives further protection in that private property may not 
be taken for public use without just compensation. 

* Bank of Columbia vs. Okely, 4 Wheat. 244. 


THE CONSTITUTION “31 


The Sixth Amendment provides that in criminal cases the 
accused shall be entitled to a speedy and public jury trial in 
the state and district where the crime was committed, shall 
be informed of the nature and cause of the accusation, shall be 
confronted with the witnesses against him, and shall have the 
power to compel witnesses to appear in his behalf and also to 
have the aid of counsel. 

The Seventh Amendment guarantees the right of trial by 
jury in suits of common law where the value in controversy 
exceeds twenty dollars and the facts tried by the juries may . 
not be reéxamined except by the rules of the common law. 

The Eighth Amendment prohibits excessive bail, excessive 
fines, and cruel and unusual punishment. 

The Ninth Amendment specifies that the enumeration in 
the Constitution of certain rights does not deny or disparage 
others retained by the people. 

The Tenth Amendment specifically reserves to the states or 
to the people the powers not delegated to the United States 
by the Constitution. 

The Tenth Amendment gives expression to our Federal 
form of government. Professor Garner says a “federal gov- 
ernment, as contradistinguished from unitary government, is 
a system in which the totality of governmental power is divided 
and distributed by the national constitution . . . between a 
central government and the governments of the individual 
states . . . of which the federation is composed.” 7° This is 
true with regard to our form of government. The states 
created the central government, which owes its authority to | 
them. New states admitted to the Union stand in the same ~ 
position of the original thirteen. In no sense does the Federal 
Government give additional authority to the states, unless by 
Constitutional amendment it surrenders some of the authority 
which the states previously had given it. If the Federal Gov- 
ernment wants more power than granted it by the Constitu- 
tion, it must look to the states for ratification of new amend- 
ments. 

With the Federal and state governments supreme in their 
respective spheres, sovereignty lies in the ability to amend the 
Constitution. Thus, by amendments, the states could be de- 
stroyed or the Federal form of government surrendered. The 


™ James W. Garner, “Political Science and Government,” p. 348. 
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people are influential in so far as they elect the members of 
Congress, the legislatures and the conventions who participate 
in the amending process. 

Succeeding amendments.—After the adoption of the so- 
called Bill of Rights, the First Amendment, the Eleventh was 
submitted because of a decision of the Supreme Court in the 
case of Chisholm vs. Georgia,?* which held that a state could 
be sued in the Federal courts by a citizen of another state in 
assumpsit. One of the fundamental attributes of sovereignty is 
that a state may not be sued without its own consent. The 
Federal Government and the states have set up courts of 
claims, or similar agencies which do entertain such actions. 
When the decision of Chisholm vs. Georgia was announced, 
there was widespread surprise that such a suit could be pos- 
sible, and so the amendment was submitted in 1794 and de- 
clared ratified in 1798. It stated “that the judicial power 
of the United States shall not be construed to extend to any 
suit in law and equity, commenced or prosecuted against one 
of the United States by citizens of another state, or by citizens 
or subjects of any foreign state.’ This amendment does not 
take from the Supreme Court jurisdiction over suits between 
states, nor over appeals by citizens where an action which in- 
volves a Federal question is brought by a state. 

The next amendment to the Constitution, the Twelfth, was 
submitted in 1803 and ratified in 1804, the direct result af the 
electoral deadlock in 1801 between Thomas Jefferson and 
Aaron Burr. It provided for the present mode of electing the 

President and Vice President. (See pages 83-84.) 

The next three amendments, the Thirteenth, Fourteenth, 
and Fifteenth, were the result of the abolition of slavery by 
the Civil War. They were restrictions on the powers of the 
states as distinguished from the first Ten Amendments, which 
restricted the powers of the Federal Government. They were 
all a part of the policies of the Reconstruction leaders of the 
Republican party who were in control of Congress during the 
term of President Johnson and the first six years under Presi- 
dent Grant. 

The Thirteenth Amendment prohibited the existence of 
slavery or involuntary servitude, except as punishment of 
crime following conviction, within the United States or any 

*2 Dawl. 419. 
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place subject to its jurisdiction. President Lincoln’s Emancipa- 
tion Proclamation did not provide for the emancipation of the 
slaves outside the seceding states and in certain loyal parishes 
in Louisiana. It also made legal beyond any doubt Lincoln’s 
proclamation, and completed the work of freeing the slaves 
as well. It was submitted in 1866 and ratified in 1868. 

The Fourteenth Amendment was submitted in order to 
provide citizenship for the recently freed negro. The Supreme 
Court had held in the Dred-Scott Case in 1857 *® that a negro 
could not be a citizen. This amendment effectually overruled . 
that famous decision announced by Chief Justice Taney. Under 
its terms, all persons born or naturalized in the United States 
and subject to its jurisdiction are citizens of both the United 
States and the state wherein they reside. The amendment 
further provides that no state shall make or enforce any law 
abridging the privileges or immunities of such citizens, nor 
deprive any person of life, liberty or property without due 
process of law, nor deny to any person within its jurisdiction 
the equal protection of the laws. Most of the cases which have 
gone to the Supreme Court on Constitutional questions since 
the Civil War have revolved about the meaning of ‘due 
process” as contained in this definition. ‘“‘Due process of law”’ 
is a part of the Fifth Amendment, as a restriction on the Fed- 
eral Government, and becomes a restriction on the states under 
the Fourteenth. It adds nothing to the right of one citizen 
against another but prevents the encroachment upon the funda- 
mental rights of its citizens by any state. Due process of law 
remains to be regulated and determined by the law of each 
state and the amendment in no way undertakes to dictate to 
the state in such matters unless the method of procedure 
adopted fails to give reasonable notice and to afford a fair 
opportunity to be heard before an issue in a state court,is 
decided.?® 

The amendment does not contemplate a welding of Federal 
and state citizenship. Protection under its terms is afforded 
only to those privileges and immunities arising from Federal 
sources.?7 

Sponsors of the amendment attempted to guard against 


19 How. 393. 
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the temptation which the states but recently in rebellion might 
have to deny suffrage to the negro. Section II of the amend- 
ment provided that when the right to vote was denied to any 
of the male inhabitants of the state of 21 years of age, except 
for participation in the rebellion, or other crime, the basis of 
representation in the House should be reduced in proportion to 
the number of such citizens disqualified. The Republicans 
were in control of Congress in 1890, and attempted to enact 
the Lodge “force bill’? which would have provided for super- 
vision of Southern elections with anticipated ultimate reduc- 
tion of representation from those states because of the 
intimidation and other practices which kept the negroes away 
from the polls in the interests of the Democratic party. The 
Democrats in the Senate filibustered the bill to death. A group 
of Republicans in the House again attempted, in 1921, to effect 
a reduction in Southern representation in accordance with this 
amendment but were overwhelmingly defeated, a majority 
of the Republicans voting with the Democrats in opposition 
to the attempt. 

The amendment also provided that no person who had 
previously taken oath of office as a Federal or state official to 
support the Constitution and had subsequently engaged in an 
insurrection or rebellion against the same or given comfort 
to the enemies thereof should be eligible to Federal or state 
ofice. Congress was given the authority by a vote of two- 
thirds of each house to remove such disability.?8 

As an additional slap at the states but recently in rebellion, 
the amendment provided against the question of the validity 
of the legally authorized public debt cf the United States in- 
cluding pensions and bounties in suppressing the rebellion, 
but that neither the Federal nor state governments should 
assume the debts or obligations of any of the authorities which 
aided the states in rebellion and the same should be deemed 
illegal and void.?9 

The Fifteenth Amendment undertook to extend suffrage to 
the former slaves. It provided that the right of citizens to 
vote should not be abridged by either the Federal or state 
governments on account of race, color or previous condition 
of servitude. The Amendment was passed to reinforce the pro- 


* The Constitution, Sec. III. 
* Ibid., Sec. IV. 
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vision of the Fourteenth Amendment for reducing the repre- 
sentation in the House where the right to vote had been denied 
for other purposes except participation in rebellion or crime. 
The amendment was submitted in 1869 and ratified in 1870. 
All of the states of the lower South have evaded the purpose 
of this amendment by denying the right of suffrage to persons 
unable to read and write, or interpret a given portion of the 
state constitution, or who have not paid a poll tax within a 
specified period, or have been convicted of any of numerous 
crimes, or lack property of certain stated value. These pro- 
visions in the constitutions and statutes of the states of the 
lower South especially have restored political control to the 
white people and the Democratic party in that section. 

The Sixteenth Amendment was submitted in 1909 and rati- 
fied in 1913, in order to remove from the category of direct 
taxes those on incomes. During the period of the war between 
the states and the years following Congress had passed legisla- 
tion imposing income taxes. The Supreme Court held that such 
taxes were not direct and therefore need not be laid in propor- 
tion to the populations of the states as provided in Art. I, 
Sec. VIII of the Constitution.2° When Congress passed the 
Wilson-Gorman Tariff Act of 1894, an income tax schedule 
was included. The Supreme Court was about to declare such 
a tax not direct and therefore Constitutional by a vote of five 
to four, when it determined to recess for the summer. During 
the recess, one of the associate justices changed his mind, 
and when the court reconvened, it overruled the interpretation 
of the former income tax cases, and declared that such taxa- 
tion was direct and should be apportioned among the states.*1 
The Sixteenth Amendment gives Congress the power to lay 
and collect taxes on incomes from whatever source derived 
without apportionment among the states and without regard 
to population. 

The Populist and Bryan influences in American politics were 
responsible for a belief that United States senators should 
be chosen directly by the people rather than by the state 
legislatures. Kansas, Montana, Nebraska, Nevada, and Ore- 
gon all enacted legislation permitting candidates to run in 
their respective states for the Senate on popular vote, the 


” Springer vs. U. S., 102, 1 U. S. 602. 
** Pollock vs. Farmers’ Etc. Co., 157 U. S. 429, 158 U. S. 601. 
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result of which was to be advisory to the legislatures. The 
Seventeenth Amendment, submitted in 1912 and ratified the 
following year, transferred to the voters qualified to choose 
the members of the most numerous branch of the state legisla- 
ture the right of electing the United States senators. Under 
the terms of the amendment, the governors were invested with 
authority to call special senatorial elections to fill vacancies, 
and the legislatures were empowered to grant the governors 


authority to make temporary appointments to the Senate pend- — 


ing elections to fill vacancies. Sponsors of this amendment 
thought that it would lessen the conservatism of the Senate. 
Perhaps it has done so. Its most practical result, however, has 
been to enable the Democratic party in the states outside of 
the South to elect several senators by popular vote; which in 
all probability, in a majority of cases, they would have been 
unable to do through the state legislatures. As an example, 
in the year 1922, Democratic senators were chosen in the 
states of Indiana, Michigan, New Jersey, New York, Rhode 
Island, Utah, Washington, and Wyoming. In all of these the 
Republicans would have had a majority on joint ballot of the 
legislature, while in not a single election in that year did the 
Republicans choose a senator where they did not have control 
of the legislature. The Democrats did the same in Massa- 
chusetts and New York in 1926. 

Following the adoption by many states of prohibition, and 
local option in counties and municipalities, to provide for the 
control of the liquor traffic, Congress submitted, in 1917, 
the Eighteenth Amendment to the Constitution, providing for 
the prohibition of the manufacture, sale, transportation, im- 
portation, and exportation of intoxicating liquors for beverage 
purposes. Congress and the several states were given con- 
current powers to enforce the amendment, and under its terms, 
a person may be punished by both state and Federal authorities 
for violation of Federal anfl state Acts carrying out the pro- 
visions of the amendment.*®? Maryland has refused to pass 
a state act on the subject. New York passed such an act, but 
repealed it in 1923. An unusual provision of the amendment 
was a provision making ratification necessary within seven 
years after date of submission. 

The last amendment to the Constitution, the Nineteenth, 

* Houston vs. Moore, 5 Wheat. 33. 
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provided that the right to vote should not be denied or 
abridged by any state on account of sex. It was submitted in 
1919 and ratified before the Presidential election of 1920. 
This may be considered an additional restriction on the states, 
as it deprives them of the right to limit suffrage to males. 
Previous to the adoption of the amendment, women had re- 
ceived full suffrage rights in many of the states and partial 
suffrage in a majority of the others. After organized cam- 
paign work of many years, the women were able to force 
the amendment through Congress and three-fourths of the 
state legislatures, despite the fact that perhaps a majority of 
both men and women were opposed to its provisions. Since 
its adoption, two women have served as governors, one by 
appointment as United States senator, several as representa- 
tives in Congress, and scores in the legislatures and other state 
and local positions of responsibility. Party committees have 
been enlarged in many cases to give women equal representa- 
tion with men in their membership, and the Iowa democrats 
in 1927 chose a woman as chairman of their state central 
committee. 

Defeated proposals.—Five proposed amendments submitted 
by Congress to the states have been defeated. The first two 
were submitted in 1789 at the time the amendments which 
later became the Bill of Rights were proposed. The first one 
provided that there should be not less than one hundred 
representatives nor less than one representative for every 
40,000 persons until the number of representatives reached 
two hundred, after which there should not be less than 200 
representatives nor more than one representative for every 
50,000 persons. The other amendment which was submitted 
and defeated at the same time provided that the compensation 
of senators and representatives should not be varied by 
statute until the intervention of a new election of representa- 
tives. This would have prevented members of Congress from 
increasing their salaries during the term which they were 
then serving or of increasing the salaries of a Congress which 
had already been elected but had not gone into office. 

It was proposed by amendment in 1810 that if any Ameri- 
can citizen accepted any title of nobility or honor without the 
consent of Congress or accepted any present, pension, office or 
emolument from any foreign power or ruler, he should lose his 
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citizenship and the privilege of holding either Federal or 
state office. It lost through failure to receive a sufficient num- 
ber of ratifications. i 

It was proposed, in1861, as a measure to avert secession, 
that no amendment should be made to the Constitution to in- 
terfere with slavery in the states which legalized it. The war 
came, at this time, and the proposed amendment was ratified 
by the legislatures of but two states. 

An attempt, in 1924, to give Congress the right to regulate 
child labor was defeated by the legislatures of forty states. 

Development by statute.—The adoption of the nineteen 
amendments to the Constitution has not been its only means of 
development and expansion. A large part of the develop- 
ment of the Constitution has been by statutes passed by Con- 
gress and the state legislatures and even also by the rules of 
the two houses of Congress. Congress has carried out the 
authority granted to it by the Constitution to fix the suc- 
cession of the Presidency after the unavailability of a Vice 
President, has established the departments which it was given 
the power to create, has established courts of inferior jurisdic- 
tion to the Supreme Court and in other respects has supplied 
detail necessary for the carrying into effect of the Constitution. 
The state legislatures, for instance, have provided for the 
manner of the choice of the Presidential electors in their 
respective states. The Senate and House of Representatives 
have provided for the choice of officers and committees and 
have given them certain authority, and also have provided 
by rules the proper means for bills and resolutions to be 
passed. 

Development by treaties.—The Constitution has developed 
somewhat through the treaty making process. As an example, 
treaties have conferred citizenship on inhabitants of territory 
acquired through cession from other countries. The Constitu- 
tion does not mention naturalization except in the power 
given Congress to legislate concerning it. 

Development by judicial interpretation One of the most 
important means of Constitutional development has been that 
by judicial interpretation. As an example, when the Constitu- 
tion was framed, the word ‘‘commerce”’ had a much more re- 
stricted sense than that in which it is now used. In a series of 
decisions, the Supreme Court has extended the use of the 
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word until it has included virtually all of the means of trans- 
portation and transmission which have arisen as the result 
of the inventions of the nineteenth and twentieth centuries. 
The Supreme Court acts in such cases, when persons or cor- 
porations refuse to obey laws passed by Congress, or when 
claims are made that state laws conflict with the Constitution. 
Then, when the case reaches the highest court, it interprets 
the law in the light of its relation to the Constitution, and 
while actually, the Court has never changed any of the words 
in that instrument, yet, in effect, as Associate Justice Holmes 
has said, it virtually has legislated, and thus it has extended 
the meaning of language in the Constitution. 

Development by administrative rulings.—Another form of 
development of the Constitution has come from rulings made 
by the President, heads of the departments and other admin- 
istrative officials. Such rulings by them often are necessary in 
order to carry out the provisions of the Constitution in acting 
within the province of their powers. Such action on their part 
generally forms a precedent, but occasionally, through judicial 
review, the Supreme Court may overrule the administrative 
interpretation. 

Development by usage.—Frequent expansion and modifica- 
tion of the Constitution has been by custom or usage. The 
entire system of political parties and their nomination and 
support of candidates is extra-constitutional, but has carried 
into effect the means provided in the Constitution for the 
formal election of the President and of Congress. The influ- 
ence of senators in effecting the nomination of Federal officials, 
although the President does not formally act on the “advice” 
of the Senate, has arisen through custom, and the extension 
of the power of confirmation through “‘senatorial courtesy.” 
Likewise, the cabinet system was not directly provided for in 
the Constitution. Often a precedent in some inconsequential 
matter is established, and thereafter faithfully followed. 


CHAPTER III 
THE SENATE 


Personnel.—The Senate of the United States, the upper 
body of Congress, is composed of two members from each 
state, chosen by popular vote for a term of six years each. 
The framers of the Constitution, in order to provide a con- 
servative body which never would be composed in its entirety 
of new members, specified that the terms of one-third of the 


members should expire after two years. Under this arrange- 


ment, whenever a new State is admitted into the Union, the 
two senators-elect, at the time that they take their oaths of 
office, draw lots to determine the lengths of their respective 
terms. If the election fills a vacancy, the Senator serves for 
the remainder of the full term for which the member holding 
the vacant chair had been chosen. 

Prior to 1913, when the Seventeenth Amendment to the 
Constitution became effective, the Senators were elected by the 
state legislatures. Under that Amendment, the power was 


transferred to the voters in each State with the qualifications. 


requisite for electors of the most numerous branch of the state 
legislature. The Seventeenth Amendment also provides that 
when vacancies occur in the membership of any state in the 
Senate, the Governor of the state shall issue a writ of election 
to fill such vacancy, but the legislature of any state may em- 
power the governor to make temporary appointments until the 
next regular state election. Practically all of the states have 
taken advantage of this provision, and have authorized their 
governors to fill vacancies temporarily by appointment. The 
Senate, as in the case of the House, is the sole judge of the 
elections, returns, and qualifications of its own members.? 
Under this broad power, the Senate may refuse to permit a 
member to be sworn in who appears with prima facie cre- 
dentials after having been properly chosen. In the Reconstruc- 
* Constitution, Article I, Section V. 
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tion days, the Senate exercised this privilege and refused to 
permit the oath of office to be administered to several Demo- 
cratic senators appearing with certificates of election from 
states that had been but recently in rebellion. At that time, 
party feeling ran high. More recently, however, in the cases 
of the Pennsylvania and Illinois senators-elect, in 1927 and 
1928, the Senate refused to permit the oath to be given to 
the members chosen from those states, despite the fact that 
they held the Constitutional qualifications for their offices. 
The oath was denied because of election expenditures they had - 
made in the course of their nomination campaigns.? 

The Senate has refused to permit the oath to be given a man 
without the Constitutional qualifications, one of the earliest 
cases being that of Albert Gallatin, who, it was charged, had 
not been a citizen of the United States the requisite length 
of time for becoming a senator.® 

Each senator must have attained the age of thirty years, 
have been nine years a citizen of the United States, and must 
be an inhabitant of the state from which he has been chosen.‘ 

The Senate has not always been strict in its interpretation of 
this clause, and six men, including Henry Clay, under the age 
of thirty years have served as members of that body. In all 
probability, no person could serve in the Senate now without 
meeting the age and other qualifications prescribed. The 
Senate is permitted to punish its members for disorderly be- 
havior and, with the concurrence of two-thirds, expel them.® 
The framers of the Constitution specified a two-thirds vote 
as necessary for expulsion, in order to minimize the danger of 
party action in taking such a step, although it permitted a 
man who was found not to have been properly elected to be 
deprived of the seat which he claimed, by a majority vote. 

The members of the Senate are, on an average, much older 
than the members of the House. This is in keeping with the 
conservative tendencies of that body, and the fact that its 
membership is smaller. Many members of the Senate come to 


7See cases of Frank L. Smith of Illinois and William S. Vare of Pennsylvania 
in the Congressional Record and hearings before special Senate committee 
headed by Senator James A. Reed of Missouri investigating their elections. 

®See “Compilation of Senate Election Cases from 1789 to 1913” in Senate 
Document No. 1036, 62d Cong., 3d Sess. 

* Constitution, Article I, Section III. 

*Ibid., Artcle I, Section V. 
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that body after having served one or more terms as members 
of the House, and sometimes with prior service as governors 
of their states. Others have entered after holding responsible 
positions under either the Federal or state governments. 
Rarely does a senator enter that body without previously hav- 
ing held other public office. . 

Nomination of senators.—Senators, as are representatives 
in Congress, are nominated either by party conventions, direct 
primaries, committees, or petitions. In the states of the lower 
South, nomination by the Democratic party is equivalent to 
election. This is true of the Republican nominations in Ver- 
mont, while in some of the other Northern and Eastern States, 
it is very difficult for a Democrat to defeat a Republican can- 
didate for any state-wide ofiice. 

Officers.—The Vice President of the United States is Presi- 
dent of the Senate and in his absence from the Chair, his 
duties are taken over by the President pro tempore, who is 
elected by the Senate from among its membership or by a 
presiding officer designated by the latter official. In the event 
of a vacancy in the Vice Presidency, the President pro tempore 
becomes President of the Senate and succeeds to all of the 
rights of the Vice Presidency except that of succession to the 
Presidency. Prior to the present Act of Succession, the Presi- 
dent pro tempore, under the law, would have succeeded to 
the Presidency on the death or disqualification of the President, 
in the event that the Vice Presidency had been vacant. 

The Senate also elects a secretary, a sergeant-at-arms, a 
doorkeeper, a postmaster, and a chaplain. All of these officers, 
with the recent usual exception of the chaplain, are elected by 
a party vote over a slate of candidates presented by the min- 
ority. In recent years, the minority party in the Senate, as well 
as in the House, has offered no opposition to the re-election 
of the chaplain who served in the previous Congress, regard- 
less of his political affiliations. These officers of the Senate 
appoint their own assistants and most of such patronage is 
distributed among the members of the party controlling the 
Senate. Some of these employees, such as shorthand reporters, 
are kept in office regardless of their politics, as the Senate 
changes in its control from time to time. 

Each committee has a clerk, and the larger committees an 
assistant clerk and a messenger, The chairman of each com- 
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mittee appoints the clerical and messenger force for that 
committee. Each senator is allowed to appoint his own secre- 
tary, assistant secretary, and stenographers, such as are pro- 
vided for him by the rules of the Senate. In some cases the 
work of the senator is so great that he has to pay for addi- 
tional clerical assistance out of his own private resources, and 
in a few cases, wealthy senators have turned over their 
salaries to their secretaries. The salary of the Vice President 
is $15,000 a year and that of each senator is $10,000 a year, 
the same salary as that of the representative. : 

Committees.—The committees of the Senate may be classi- 
fied generally into the following two divisions: Those known 
as standing committees, provided by the standing rules of the 
Senate and which are in existence at all times; and those desig- 
nated as special committees, which are provided by some spe- 
cial resolution of that body. 

The standing committees may be classified as (1) those 
of major importance, and (2) those of minor importance. 
The major standing committees of the Senate are ten in 
number, as follows: Agriculture and Forestry, Appropriations, 
Commerce, Finance, Foreign Relations, Interstate Commerce, 
Judiciary, Military Affairs, Naval Affairs, and Post Offices 
and Post Roads. These committees have a membership of from 
seventeen to twenty each. The ratio of members of each party 
on these standing committees generally is the same as the 
ratio of the total membership in the Senate but sometimes the 
majority party gives to itself a somewhat larger membership 
on these committees than that to which it would be entitled 
if the actual ratio of membership in the Senate were observed. 
Under the practice of the Senate, no senator may be on more 
than two of the major committees. Every Senator is on one 
major committee and most of them are on two. 

The minor standing committees of the Senate are twenty- 
three in number, and are known as the following: Audit and 
Control of the Contingent Expenses of the Senate, Banking 
and Currency, Civil Service, Claims, District of Columbia, 
Education and Labor, Enrolled Bills, Expenditures in the 
Executive Departments, Immigration, Indian Affairs, Inter- 
oceanic Canals, Irrigation and Reclamation, Library, Manu- 
factures, Mines and Mining, Patents, Pensions, Printing, 
Privileges and Elections, Public Buildings and Grounds, Public 
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Lands and Surveys, Rules, Territories and Insular Possessions. 
Some of these committees, such as those on Privileges and 
Elections and Rules are of almost major importance. Some, 
such as Indian Affairs and Irrigation and Reclamation, are of 
real major importance to the states from which the members 
are chosen. The minor committees have a membership of 
from three to fifteen. 

The regular standing committees are elected by the Senate. 
The members are suggested by a committee on committees at 


the party caucus and then submitted to the approval of the 


full caucus of each party before the party leaders move their 
election by the Senate. Most of the standing committees divide 
their work among a number of sub-committees, the party in 
control of the Senate having a majority on each sub-committee. 
In most cases, the chairman is a member of the majority 
party. When bills are referred to a committee they generally 
are again referred by the chairman of that committee to a 
sub-committee. The sub-committee may consider the bill or 
resolution in open or executive session, and may hold hearings 
which persons interested in the legislation may attend, and 
give advice as to the merits of the matters under consideration. 
Similarly, the full committee may hold hearings. When the sub- 
committee refers the bill or resolution back with recommenda- 
tions, the full committee may either report the bill or resolu- 
tion to the Senate or decide not to report it at all, letting it 
‘‘die” by taking no action whatsoever. The chairman of the 
committee designates some person to take charge of the 
bill or resolution on the floor of the Senate and ordinarily 
to draw up a report, which is signed with the names of those 
approving the legislation. Those in opposition to the bill or 
resolution in the Senate, naturally, may file their minority 
views or a series of minority views, and in all probability one 
of their number will take charge of the opposition to it when 
it is considered on the Senate floor. Special committees are 
provided by a resolution or order of the Senate and ordinarily 
are composed of three or five members. They pass out of exist- 
ence as soon as the work for which they have been authorized 
is completed, or at such time as the Senate discharges them 


from further duty. These committees are sometimes elected. 


by the Senate similarly to the standing committees, or they are 
appointed by the chair, the methods of their appointment 
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being determined upon by the resolutions which authorize their 
creation. 

The importance of the work of the committees of the Senate 
as legislative agencies can hardly be over-estimated. It is in 
them that the most minute consideration is given to bills and 
resolutions, and often the colleagues of the committee members 
accept their judgment without any real consideration when the 
bill is up for passage in the Senate. Similarly, if there is a 
division along party lines, the fellow-partisans, because of the 
press of other legislative matters and the necessity of study 
of bills or resolutions before their own committees, often vote 
along the lines of their own party committeemen. 

Under Senate and party practice, a senator, when appointed 
to a committee, ordinarily ranks at the end of his party mem- 
bership on that committee and then passes toward the chair- 
manship by seniority. However, by party caucus or conference 
action he may be displaced and some one else given precedence 
over him. 

Debate.—Debate in the Senate is unlimited, except that a 
senator may not speak more than twice in the same legislative 
day on the same subject. Often recesses are taken from day to 
day to continue a legislative session past a calendar day. It 
has been possible, since 1917, for the Senate by a two-thirds 
vote to agree to cloture and thus limit debate. Debate may also 
be cut off by agreeing to do so by unanimous consent at a 
certain time. A unanimous consent agreement may be revoked 
only by unanimous consent. 

“Deaths” in committees.—It is not so easy for Senate 
matters to die in committee as it is in the House, as a senator, 
on any day following the day of introduction of a bill or reso- 
lution, may move the committee’s discharge from its considera- 
tion. Sometimes when a bill or resolution is introduced, the 
committee is instructed to make a report thereon within a 
’ specified time. 

Party leadership.—Each party meets in caucus and chooses 
a party leader. This leader is the recognized head of the party 
in that body and supervises generally the conduct and policy 
in legislative activity before that body. He appoints, under 
party rules, a steering committee, which advises him generally 
and with which he consults concerning party policy. He is 
also assisted by a party whip, either appointed by him or 
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chosen by the party caucus for the purpose of securing as full 
an attendance as possible when questions of partisan import- 
ance are under consideration. 

The party leader, ordinarily, is chairman of the caucus of 
his party. He calls a caucus or conference of the members of 
his party in the Senate whenever a matter arises which he 
deems of such general importance as to require the considera- 
tion of all the members. Such a caucus or conference always is 
called before each Senate is organized, in order to select 
candidates for Senate offices and to approve the contemplated 
committee assignments. 

Treaty making power.—Under the Constitution, all 
treaties made by the President with foreign powers are sub- 
ject to ratification by a two-thirds vote of the Senate. This 
is one of the most important of the Senate’s powers and is one 
of the factors which makes the upper body of Congress more 
important than the House of Representatives. The procedure 
is as follows: First, the President negotiates the treaty with the 
foreign power; then, after signing it, submits it to the Senate 
for approval. There the treaty first is considered by the Com- 
mittee on Foreign Relations, and then referred to the full 
Senate for consideration. Ordinarily treaties are considered in 
executive session but this custom was disregarded in the recent 
caseS of the Versailles treaty, which included the Covenant 
of the League of Nations, and the treaties arising from the 
Washington Conference on the Limitations of Armaments 
in 1922. Where a treaty is made a political issue between the 
two parties, as was done to a great extent in the case of the 
Versailles treaty, it is very difficult for the President to secure 
a ratification by the Senate, as a two-thirds vote is necessary 
for its approval. Amendments and reservations, however, may 
be made by the Senate by a majority vote, prior to the rati- 
fication of the treaty. These, of course, are not operative unless 
acceptable to the President and the foreign power with whom 
such treaties have been made. 

President Wilson’s experience with the Versailles treaty 
may, in the future, make it necessary or highly desirable, 
when treaties are negotiated ending wars or making great 
innovations in the foreign policy of this country, to name 
United States senators as members of the commission negotiat- 
ing the treaty. President McKinley named members from both 
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parties in the Senate as members of the commission which 
negotiated the treaty of peace with Spain, and without such 
action on his part, it is highly doubtful whether the peace 
treaty would have been ratified, because of the issues arising 
from the acquisition of Porto Rico and the Philippines and 
the disposition of Cuba. President Harding did likewise in 
sending representatives to the Conference on the Limitation of 
Armaments and, without the influence which the Democratic 
senator on that commission brought to bear in behalf of the 
treaties drawn by that conference, it is highly doubtful if they - 
all would have been approved by the Senate. Had President 
Wilson named senators from both parties, or at least one from 
the Republican party, to the membership on the commission 
which drew up the treaty of peace with Germany and framed 
the League Covenant, it is possible that it would have been 
ratified only with such reservations as he would have been 
willing to have accepted. His supporters defended his action 
in not including senators on the commission on the ground 
that treaty negotiation is an executive function, and in naming 
senators as treaty negotiators, the Senate, which is intended 
primarily as a check on the executive branch, loses in some 
degree that force which the framers of the Constitution in- 
tended it to have. 

At the time of the deadlock in the Senate over the Versailles 
treaty, William Jennings Bryan urged a Constitutional amend- 
ment empowering Congress by a majority vote of both Houses 
to ratify treaties concluding wars, basing his argument upon 
the theory that it should be as easy to get out of a war as 
it is to enter one. 

Confirmation of appointments.—Appointments by the 
President to the major executive offices, including even first, 
second and third class postmasters and regular officers of the 
Army, Navy and Marine Corps, are subject to confirmation by 
the Senate. Exceptions are the President’s own secretary and 
members of commissions to negotiate peace treaties and other 
international groups. This gives the Senate a power over the 
Executive which increases its importance over the House of 
Representatives. Consideration of appointments to offices gen- 
erally is, as in executive session, the same as is likewise done 
with treaties. A majority only is necessary for confirmation. 
In defense of executive sessions, it is urged that the Senators 
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will debate more dispassionately, uninfluenced and unhampered 
by outside forces, than in open sessions. Under the practice of 
the Senate, however, confirmation may be held in open session 
under a suspension of the rule. This may be done out of re- 
spect to the individual considered, as when John J. Pershing 
was confirmed after the World War as General of the Army, 
or because of the particular importance of the office, as when 
Charles B. Warren’s nomination as Attorney-General was 
rejected by the Senate in 1925. 

- The power of the Senate to pass upon the appointment 
of officials has given rise to much of the patronage influence 
which that body exercises over the President. As a result, it is 
not customary for the President to send to the Senate any 
appointment for a major Federal position in the state of a 
senator of his own party without, the consent of that senator. 
Otherwise the senator may wage a fight against the confirma- 
tion of such an appointee and, under the doctrine of senatorial 
courtesy, if the appointment is for a local position and the 
senator is of the same party as the President, the Senate will 
refuse to confirm the appointment. The doctrine of senatorial 
courtesy also has been invoked in cases where an appointee 
has passed unparliamentary criticism on one of the members of 
that body. Senatorial courtesy, with consequent rejection of 
the appointee’s confirmation, follows in these cases regardless 
of the politics of the senator, and without relation to whether 
the appointee is for a local office or one where the duties of the 
position are not confined to a particular state. Senatorial 
courtesy, of course, is entirely without the scope of authority 
contemplated by the framers of the Constitution, but the mem- 
bers of the Senate find so much to their advantage in the 
control of patronage matters, and as a reprisal against political 
foes who have over-stepped parliamentary bounds in attacking 
them, that there is a general acquiescence among-its members 
in allowing this practice to continue. Thus, through practice, 
the senators have become the actual patronage dispensers 
in their states, when they belong to the same party as the 
President. If the President seeks to name men objectionable 
to these senators, their confirmation probably will be refused, 
although at times the senators from a state disagree on 
patronage recommendations. In such cases, the Senate or- 
dinarily will confirm the appointment if the appointee has not 
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made unparliamentary references to one of the members. 
Incidentally, if the President did attempt to place in office a 
man antagonistic to the senators of his own party, he would 
lack the support to put through a legislative program, and — 
thus senatorial courtesy does not work altogether to hinder 
the executive in carrying out his policies. Senators would not 
be likely to aid 4 President who gave them but little considera- 
tion in patronage matters. 

Often a President will appoint a senator to office who was 
defeated for re-election to the Senate. In the event that the - 
nomination is made before the said senator’s term has expired, 
his nomination will be confirmed in open executive session with- 
out the formality of referring it to a committee. This is an- 
other example of the practice of senatorial courtesy. 
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CHAPTER IV 
HOUSE OF REPRESENTATIVES 


General composition. The House of Representatives, the 
more numerous or lower branch of Congress, is chosen every 
second year by the people of the several states by voters with 
the qualifications required for electors of the most numerous 
branch of the state legislatures. Representation is apportioned 
according to population, with each state accorded at least one 
member. The Constitution provided that the original appor- 
tionment should be one for each 30,000 in the state, a total 
of 65 Representatives, and required Congress to reapportion 
after every census. The apportionment after the census of 
1790 was 106 members; after that of 1800, 142 members; 
after that of 1810, 186 members; after that of 1820, 213 
members; after that of 1830, 242 members, which was reduced 
after the census of 1840 to 232, and then increased in 1850 to 
237, which was followed in 1860 by 243 members; in 1870, 
293 members; in 1880, 332 members; in 1890, 357 members; 
in 1900, 391, and after 1910, to 435, or at the ratio of 211,877 
for every Representative, more than seven times the original 
ratio as provided in the Constitution. No apportionment has 
been made following the census of 1920 because of the fact 
that several states would lose representation if the total 
membership of the body were not increased in number. Also, 
they have been unwilling to vote for a reapportionment which 
would deprive some of them of their positions, despite the 
fact that other States are suffering from less representation 
than that to which they are entitled by virtue of their popu- 
lation. 

There is no mandatory authority to require Congress to 
reapportion. The members from each state are chosen either 
by districts of supposedly contiguous territory carved out by 
the state legislatures, or are chosen from the state at large 
where no apportionment has been made, or by a combination 
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of the methods where a state has been given increased repre- 
sentation over the preceding apportionment, and the legisla- 
ture has not reapportioned the state to give districts the new 
membership assigned. 

No person shall be a representative who shall not have at- 
tained the age of twenty-five years and have been seven years 
a citizen of the United States and at the time of his election 
an inhabitant of the state from which he has been chosen. This 
does not make it necessary for a representative to be a resident 
of the district from which he is chosen but where a non- 
resident of a district is nominated for representative from the 
district, he generally moves into the district and qualifies 
as a resident voter thereof. 

Members of the House occasionally are elected without 
having held prior public office, but in such cases they usually 
have distinguished themselves locally in professional practice 
or in business pursuits, or in public and semi-public and 
party activities. Many members previously have served in one 
or both branches of their state legislatures and have used 
their office in those bodies as a stepping-stone to Congressional 
honors. Frequently, judges of state courts seek election to 
Congress, and because of the number of former judges in 
Congress, many members who have never served on the bench 
and some of whom have not even been admitted to the bar, 
have been given the courtesy title of “Judge” by their col- 
leagues. Occasionally a former member of the Senate accepts 
election to the House, and often there are former Governors 
in its membership. Lawyers predominate in the House as they 
do in the Senate and state legislatures. Occasionally a labor 
leader or one active in farm organization work secures election 
thereto. Many bankers and officers of corporations are mem- 
bers. 

The House, as is the Senate, is the judge of the elections, 
qualifications, and returns of its own members; it may expel a 
member by a two-thirds vote,! and may unseat one as not 
having been legally elected, or deny the oath to a person 
presenting the credentials as a member-elect, by a majority 
vote. Each territory is entitled to a delegate in the House 
who has the privilege of the floor and all courtesies, but is 
without a vote in either case. Such a delegate is elected by 
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the qualified electors in each territory in much the same way as 
representatives and senators are chosen in the states. He is 
elected for a two-year term. The Philippine Islands are en- 
titled to two resident commissioners, and Porto Rico to one. 
-The status of these officials in the House is similar to that 
of the delegates, but they are chosen for four year terms 
by their legislatures. 

In the event of a vacancy in the House, there is no guber- 
natorial power to appoint a temporary incumbent, and the 
governor ordinarily calls a special election for the unexpired 
term, unless the term of Congress is so near to an end as 
hardly to justify the expense that such an election would entail. 

Nomination of representatives.—Representatives in Con- 
gress are nominated by conventions called according to party 
rules and composed of delegates chosen by the precincts, town- 
ships, and counties of the Congressional districts, and by 
direct primaries created by statute or party rules, in which 
all persons affliated with the party who are of voting age 
may participate and vote, by meeting statutory or party rule 
requirements. In a few cases, they are nominated by party 
committees, and occasionally by petitions, which is done in the 
cases of new parties and those which have lost their places on 
the ballots, and of independent candidates. 

Officers.—The presiding officer of the House is the Speaker. 
He always has been chosen from the membership of that 
body, being one of the most influential members of the ma- 
jority party controlling the organization. His salary is $15,000 
a year, while the representatives themselves receive $10,000. 
The principal officers of the House are the clerk, sergeant-at- 
arms, doorkeeper, postmaster, and chaplain, the first four 
always being elected as party men with opposition from the 
minority party or parties. These officers appoint their as- 
sistants. The chairman of each committee is allowed to ap- 
point a clerk for the committee and other clerical and mes- 
sengerial assistance. Each member is allowed a secretary and 
an assistant secretary, both of whom are personal appointees. 

Committees.—As in the Senate, the committees of the 
House are either general standing committees as provided 
by the regular rules, or special committees, as organized under 
special rules and resolutions. 

The major committees of the House are ten in number, as 
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follows: Agriculture, Appropriations, Foreign Affairs, Inter- 
state and Foreign Commerce, Judiciary, Military Affairs, 
Naval Affairs, Post Office and Post Roads, Rivers and Har- 
bors, and Ways and Means. They are composed in member- 
ship of from twenty-one to thirty-five. 

The minor committees are thirty-eight in number and are 
those on Accounts, Banking and Currency, Census, Claims, 
Civil Service, Coinage, Weights and Measures, Disposition 
of Useless Executive Papers, District of Columbia, Education, 
Election of President, Vice President and Representatives in 
Congress, Elections of Representatives (three in number), 
Enrolled Bills, Expenditures in the Executive Departments, 
Flood Control, Foreign Affairs, Immigration and Naturaliza- 
tion, Indian Affairs, Insular Affairs, Invalid Pensions, Irriga- 
tion and Reclamation, Labor, Library, Merchant Marine and 
Fisheries, Mines and Mining, Patents, Pensions, Printing, 
Public Buildings and Grounds, Public Lands, Revision of the 
Laws, Roads, Rules, Territories, War Claims, and World 
War Veterans’ Legislation. They vary in membership from 
two to twenty-three. The majority party in the House has 
a majority of members on each committee somewhat in pro- 
portion to its majority in the entire House. These committees 
are all elected by vote of the House, each party presenting 
through its caucus chairman a slate of candidates. Prior to 
1911 the committees were appointed by the Speaker, who gen- 
erally consulted with the leader of the minority before making 
the assignments of that party. 

' Special committees may either be elected by the House or 
appointed by the Speaker, just as the resolution authorizing 
their creation provides. If a man is a member of a major 
committee he may not be a member of any other standing com- 
mittee and no representative ever is a member of more than 
five standing committees. The Speaker is a member of no 
committee and often the majority and minority leaders are 
excused from committee service. The system of committees 
in the House operates similarly to that in the Senate with 
substantially all of the committees divided into sub-committees, 
in some cases standing sub-committees and in others such as 
are appointed for the consideration of particular bills or 
resolutions referred to them. As in the Senate, hearings may be 
held and the sessions may be either executive or open, with 
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reports and minority views presented to the House from 
the full committee. 

House members move toward the chairmanships of their 
committees by seniority in the same manner as in the Senate. 
The late Speaker Cannon, however, disciplined a number of 


representatives who refused to meet his standards of party — 


loyalty, by placing their names at the bottom of committees, 
lower than those of members who had more recently been 
named thereto. Similarly, the Republican party caucus in 

1925 disciplined a number of Republicans who had supported 
Senator LaFollette’s Presidential candidacy in 1924 by de- 
priving them of their seniority rights. 

- Debate——Except on questions of the highest privilege, 
debate is limited in the House, each side being given an equal 
division of the time, under the rules. Often the committee 
on rules reports a special rule for even more restricted debate 
than the standing rules provide. It is possible to move the 
previous question and thus cut off all debate. 

“Deaths” in committees.—Many matters of importance die 
in committees in the House, despite the fact that a large num- 
ber of the members favors their report. The House adopted 
a rule in 1924 which permitted such bills or resolutions to be 
brought from the committee, reported to the House and 
placed on the calendar for consideration upon petition of 150 
members. The number so requesting was changed by a new 
rule in 1925 to a majority. The first rule was the result of a 
Democratic-Progressive Republican coalition, and was changed 
by the Republicans when their majority in the House was 
larger, in 1925, by the provision that the petition had to 
contain the signatures of a majority of the membership. 

Committee of the Whole House.—The Committee of the 
Whole House on the State of the Union is composed of the 
entire membership. It is presided over by a representative 
designated by the Speaker. It may have a different chairman 
every time the House resolves itself into this committee. 
Under its rules, there is less restriction on debate and more 
informality in procedure. Rolls are not recorded. Its work 
must be approved by the House, in session as the House. 

Party leadership.—The Speaker is selected by the caucus 
of the majority largely because of his record of party service. 
Ordinarily, he is the most influential member of his party in 
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the House. The candidate of the minority for Speaker is 
the most influential member of that party, and becomes the 
floor leader of his party. The majority party floor leader 
also is chosen by the caucus of his party. 

The party leaders are assisted by party steering committees, 
which are either appointed by them or elected by their cau- 
cuses, and by whips and assistant whips, who endeavor to 
secure a full attendance of the members of their own party 
on votes where there is a division along party lines. 

Money bills—The greatest conflict between the colonial . 
governors and assemblies was probably that over the policy 
as to the control of the purse strings. By the time of the 
Revolution, the assemblies had triumphed in their contention 
that they should originate all bills raising revenue and ap- 
propriating money. It was because of this experience with the 
Colonial executives and the desire to make the House the 
popular branch of Congress chosen by the people that it was 
provided that all bills to raise revenue must originate there.? 
This applies even though the bill is of such small national 
importance as one to provide a gasoline tax in the District 
of Columbia. With the senators now chosen by popular elec- 
tion, and even before, this provision is of minor importance, as 
the Senate often has so amended revenue measures as entirely 
to alter the character of them as they had passed the House. 
Such action was taken in the case of the Wilson-Gorman 
tariff Act of 1894, when the House accepted an act entirely 
different from the bill that had passed the lower body, but 
with the realization that the Senate would be adamant in 
resisting efforts for lower tariff schedules. 

Another practice, also inherited from Colonial times, is the 
custom of having the principal appropriation bills originate 
in the House. This is not provided for by the Constitution, 
as is believed by many, but is a convenient practice which has 
always been followed in cases of major bills and all of those 
arising from recommendations from the Bureau of the Budget. 
However, many small minor bills, appropriating money, in- 
cluding scores of claims and pension bills, frequently pass the 
Senate before action is taken by the House. 

Influence on foreign affairs.—The influence of the House 
on foreign affairs and treaty making is not altogether neg- 

"Constitution, Art. I, Sec. VII, Par. 1. 
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ligible. Not only does the House have actual authority, to- 
gether with the Senate, in framing legislation concerning the 
foreign service, and in making appropriations with the State 
Department, but it must appropriate concurrently with the 
Senate all the money necessary for the carrying out of treaties 
made by the President and ratified by the upper body. In the 
face of this power on the part of the House, the President and 
Senate would doubtless find it futile to attempt to dictate a 
foreign policy, through their treaty-making powers, which was 
entirely at variance with the views of the majority of the 
House. 


CHAPTER V 
JOINT CONGRESSIONAL ACTIVITIES 


Legislative definitions.—A bill is a proposal for a law 
introduced by a representative in the House or a senator in the 
Senate. When it passes either House of Congress and is sent 
to the other it is termed an act, becoming a law when signed 
by the President, or permitted by him to become a law without 
his signature, after holding the same for ten days (Sundays 
excepted) or when passed by Congress over the Presidential 
veto, and the action thus taken certified by the Secretary of 
State. 

A resolution differs from a bill in that it does not seek to 
amend or enact a new law but places Congress on record as 
taking some other action within its powers. A resolution may 
be merely of one body and is thus a House Resolution or a 
Senate Resolution, such as one providing for the creation 
of a special committee of investigation. It may be a joint 
resolution, which requires executive assent, such as one for the 
declaration of war, or it may be a concurrent resolution, which 
does not require executive approval, such as the submission 
to the states of an amendment to the Constitution, or the 
creation of a joint Congressional committee. 

Joint committees.—Because of action required of both 
branches of Congress on subjects which make it desirable to 
hold hearings together and make joint recommendations to 
Congress, Congress may, by concurrent resolution, authorize 
the appointment of such committees. These may be perma- 
nently standing, or named merely for an investigation of a 
single subject. These joint committees ordinarily are composed 
of an equal number of members from each house of Congress, 
and if the membership from each House is uneven in number, 
the majority party will name a majority of such members. 
The permanent joint committees are those on Printing, on the 
Congressional Library, and on Internal Revenue Taxation. 
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Special committees have been appointed for such purposes as 
the investigation of possible improvements for Federal prisons, 
the two-hundredth anniversary of the birth of George Wash- 
ington, Northern Pacific land grants, and to arrange for 
Presidential inaugurations. The chairman of such committees 
may be from either body of Congress, as chosen by the 
members of the committee and, if there is a vice chairman, 
he is taken from the house of which the chairman is not a 
member. 

Conference committees.—Conference committees are com- 
mittees appointed with membership from both House and 
Senate to sit on the disagreement of the two bodies over action 
taken on bills and resolutions. If a bill has passed one house 
of Congress, and passes the other without any amendments, 
it is sent to the President for his signature, or, if it is a con- 
current resolution, it becomes effective immediately. If, how- 
ever, either house has amended the bill or resolution, the 
other house is notified of such amendment, and may either ac- 
cept or reject it. If it refuses to accept such amendment, it 
asks for a conference. It is customary in such cases for the 
President of the Senate to appoint three, five, or seven con- 
ferees (usually three), and the Speaker of the house to do 
likewise. One body may appoint a different number of con- 
ferees from the other, which makes practically no difference, 
as each group acts as the representative of its particular 
house. These conferees then convene on the Senate side of the 
Capitol and endeavor to thrash out the differences between 
the two houses. They may be able to come to no agreement 
as to these differences, and in such cases, the bill will merely 
die in conference unless one house accepts the bill or resolution 
as it passed the other. Ordinarily, however, one house will 
recede from its position of insistence upon certain points if the 
other house will make reciprocal concessions. If an understand- 
ing is reached, the conferees recommend to their respective 
houses that such concessions be accepted. This may or may 
not be done on the part of the two houses, and if it is not 
done, further conferences are necessary 

It happens occasionally, in the cases of tariff bills, and other 
legislation of a clearly partisan nature, that the conferees 
of the majority party will get behind closed doors and thrash 
out the matters of contention among themselves before sub- 
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mitting the final product to all of the conferees. In such cases 
the minority party conferees will not sign the conference 
report; but this is of little consequence, as it is a party meas- 
ure, and the majority party is likely to prevail and adopt the 
conferees’ report in both houses of Congress. 

Theoretically, under the rules of both the House and the 
Senate, the conferees are forbidden to frame new legislation. 
However, this is often done because no other basis for an 
agreement can be established. 

Joint sessions.—Joint sessions of Congress are held at the 
time when the vote on the electors for President and Vice 
President is canvassed, in order to determine who has been 
chosen to those positions. In such cases, both the President 
of the Senate and the Speaker of the House preside, and it is 
customary for the President of the Senate to announce the re- 
sults. Joint sessions also are held when the President addresses 
Congress, and at the time of memorial services for Presidents 
and ex-Presidents who have died. Such joint sessions are 
held in the hall of the House of Representatives, as it is the 
larger of the two. In cases of deaths of particularly prominent 
members of either house, where a funeral is conducted in the 
house of which the deceased was a member, the members of 
the other house are invited to attend in a body and one or 
more of their members may participate in the ceremonies. 

Impeachment.—The great check which Congress has on 
both the executive and judicial branches is that of impeach- 
ment. The sole power of impeachment rests with the House. 
The procedure in impeachment cases is for a member to arise, 
address the Speaker, as this is a matter of privilege for which 
he may always obtain the floor, and make charges against the 
person whom he impeaches. These charges may be in the form 
of a speech, or merely of resolutions. The charges are re- 
ferred either to the Committee on the Judiciary, which in 
turn would have a preliminary investigation by a sub-com- 
mittee, or to a special committee created for the purpose. This 
committee acts somewhat on the order of a grand jury con- 
sidering charges concerning a person against whom an indict- 
ment is sought, except that it may hear testimony in defense 
of the person about whom the charges are directed, which 
is ordinarily not true of grand jury procedure. The com- 


* Constitution, Art. I, Sec. II, Par. 5. 
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mittee then reports its findings to the House, which either 
votes articles of impeachment by a majority vote or declines so 
to act. After the charges are voted on, a committee of man- 
agers is appointed by the Speaker to present the charges to the 
Senate. These managers act in the position of prosecuting at- 
torneys. The Constitution provides that removal or impeach- 
ment must be for conviction of “treason, bribery, and other 
high crimes and misdemeanors.” ? This is so broad in its scope 
that a man may be charged in impeachment proceedings with 
something which is not indictable at law. One of the charges 
against President Johnson was that he had made flamboyant 
criticisms when he was attacking Congress. It would, of 
course, be necessary for the Senate to decide whether it was a 
“high crime” or “‘misdemeanor,” independently of any statu- 
tory regulations. 

When the impeachment trial is held by the Senate, the 
members take an additional oath at the time they are resolved 
into the impeachment court. In the event that it is the Presi- 
dent who is impeached, the Chief Justice presides; otherwise, 
the Vice President, or if there be no Vice President, the 
President of the Senate. 

Conviction may be secured only by two-thirds of the mem- 
bers present.’ It is customary for the officer impeached to 
appear before the Senate and enter pleas of not guilty of the 
impeachment articles against him, which generally are more 
than one in number. He is represented by counsel of his own 
selection. The members of the committee of managers on the 
part of the House generally are taken from both the majority 
and minority parties; but in the case of President Johnson, 
since the opposition to his policies was largely political, no 
Democrats were named as managers because of the support 
which that party gave his reconstruction policies. Judgment 
in cases of impeachment does not extend further than removal 
from office and disqualification to hold other Federal offices, 
the latter action being optional with the Senate in the event of 
conviction. The person impeached, however, may be subject 


to indictment, trial, judgment, and punishment according to 
law.* 


*Ibid., Art. II, Sec. IV. 
*Ibid., Art. I, Sec. III, Par. 6. 
“Ibid., Art. I, Sec. III, Par. 7. 
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The Senate has sat ten times as a court of impeachment. In 
the case of William W. Belknap, Secretary of War, it acted 
even after he had resigned his office in 1876. However, in the 
case of George W. English, Judge of the United States Court 
of the Eastern District of Illinois in 1926, the court adjourned 
upon request of the House managers after English had re- 
signed. In the first impeachment trial, that of William Blount 
in 1798 and 1799, the Senate ruled that legislative officers 
were not subject to impeachment, doubtless influenced by the 
fact that each house could, by a two-thirds vote, expel its 
own members. 

Congress never has asserted the authority which it might 
have exercised under impeachment procedure. Had the im- 
peachment charges of the old Republican party sponsored 
against Associate Justice Samuel Chase of the Supreme Court 
in 1804 and 1805 been sustained, and he had been removed 
from office, and the trial, impeachment and removal from 
office of the other Federalist members of that body followed, 
Congress might have triumphed over the contention of the 
Supreme court that it had the right to declare acts of Con- 
gress unconstitutional. With the failure of charges against 
Chase, the Federalists under Chief Justice Marshall were en- 
abled to announce their series of decisions which gave the basis 
for much of the power now exercised by the Supreme Court, 
and greatly strengthened the hands of the Federal Govern- 
ment at a time when the advocates of states’ and individual 
rights held both branches of Congress and the Presidency.® 

History of a House bill.—A bill is introduced in the House, 
and then referred to a proper committee for consideration. 
Occasionally, a bill is drafted in a committee as the result of 
a petition presented by a member or the recommendation of 
the President or one of the departments. When the bill reaches 
the committee, it may be either taken up by the entire com- 
mittee for consideration or referred to a sub-committee. 
Either the committee or the sub-committee may hold hearings 
on the bill. All of the consideration of the bill may be in open 
or executive session. The bill may not be considered by the 
committee at all. The bill thus dies. If the bill is reported 


®See Charles Warren, “History of the Supreme Court,” and Albert J. 
Beveridge, “Life of John Marshall,” concerning the importance of these 


decisions. 
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favorably to the House, a report will accompany it, and if 
there is a minority in opposition, their views also will be 
filed. When the bill is reported to the House, it is placed 
on its proper calendar to await consideration. Occasionally 
the committee on rules will provide a special rule for its 
early consideration. All bills, other than public bills which 
do not raise revenue or make appropriations, are considered 
first by the committee on the whole, and then by the full 
House. If a bill is passed by the House, it is sent to the Senate 
as an “act’’, where it is again referred to a committee which 
entails somewhat the same procedure. The Senate may amend 
the House bill, and if it does, the House is so advised, and 
may accept the Senate amendments, or refuse them and ask. 
for a conference. The conferees may thrash out the differences 
between the two houses and then pass the bill as changed by 
the conferees, or one house may eventually give in to the 
other. The bill is then sent, by the last house considering the 
same, to the President, through its committee on enrolled 
bills, after the same has been signed by the Speaker and the 
Vice President. If the President approves, he so indicates by 
signing the bill. If he disapproves he returns it to the house 
originating it, with a message. Then, an attempt may be made 
to pass it over the President's veto by the necessary two-thirds 
vote of each house. 

After the President has signed the bill, or Congress has 
passed it over his veto, it is sent to the Secretary of State for 
recording. Senate bills proceed to passage in much the same 
way. 

Election dates and sessions.—Representatives and senators 
in all of the states but Maine are elected on the first Tuesday 
after the first Monday in November, in even numbered years 
under the provisions of state laws. The Maine election is held 
the second Monday in September. Congress meets in regular 
session on the first Monday in December of each year. The 
members actually begin their terms on the fourth of March 
of odd-numbered years, about four months after their election, 
Unless the President calls Congress into special session, it does 
not meet until about thirteen months after its election, as 
the second regular, or “short” session of Congress is held 
after the election for the succeeding Congress. Congress may 
provide by law for an earlier meeting, but has never done so. 
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The President may call Congress into special session at any 
time he desires. He may even call one house into session 
without the other. Frequently, the outgoing President calls 
the Senate into special session in order to confirm Cabinet 
and occasionally other appointments. 

Both houses meet regularly at noon, but sometimes the time 
for meeting is advanced an hour. The committee sessions 
are held in the morning in the House, as only a few com- 
mittees have the privilege of meeting while the House is in 
session. The Senate committees, for the most part, meet in 
the morning, but the chairman may call them for afternoon 
sessions, if they so desire. Some committees have regular 
meeting dates, and others meet only on call of the chairman. 

Records and journals——‘‘The Congressional Record” is 
published daily by the Government Printing Office, and it gives 
a complete account of the debates and proceedings in both 
houses. Members of the House frequently ask for the right 
to revise and extend their remarks in the “Record,” but in the 
Senate this is allowed under the rules without special permis- 
sion. In addition, members of both houses, by unanimous con- 
sent of the body of which they are members, may have other 
matter printed in the ‘‘Record.” 

Each house keeps a record of its own proceedings which 
is read at the beginning of each session, but at times, by 
unanimous consent, reading of this journal is waived. 

Library of Congress.—Congress has provided for itself a 
Congressional library in which is maintained the largest col- 
lection of books in the United States. It contains not only 
all the American publications copyrighted under the statutes, 
but daily newspapers from many cities, as well as thousands of 
volumes from foreign countries. Included in its organization 
is a legislative reference division which supplies information 
to members of both houses on legislation before Congress, 
or on other public matters. 


CHAPTER VI 
POWERS OF CONGRESS 


Taxation.—Congress has the power to lay and collect taxes, 
duties, imposts, and excises; to pay the debts, and to provide 
for the common defense and the general welfare. Congress 
has no power to tax exports, and must observe uniformity in 
the levying of taxes.1 The power of taxation, which reaches 
directly or indirectly to all classes of people, is the power of 
the Government which offers the most opportunities for abuse. 
It is the strongest and most pervading power of the govern- 
ment.?: The State of Maryland passed a law in 1818 taxing 
a branch of the United States Bank located within that State. 
The Supreme Court held that the states have no power by 
taxation or otherwise, to retard, impede, burden, or in any 
manner control the operation of the Constitutional laws en- 
acted by Congress to execute the powers vested in the general 
Government. The courts held that the states were not deprived 
of resources which they originally possessed but that they 
could lay a tax on the real property of the bank within the 
state in the same way as with any other real property, and 
likewise could impose a tax on the interests which the citizens 
of that state held within the bank, in common with similar 
property throughout the state, but that the state has no power 
to tax an agency of the Federal Government since “the power 
of the state to tax involves the power to destroy.” 3 

The power of Congress to appropriate money is unlimited 
except in appropriations for the Army and may be made only 
for two years.* 


Congress may not tax the instruments of a state agency such 


* Constitution, Art. I, Sec. VIII, Par. 1. 
?Loan Association vs. Topeka, 20 Wall. 663. 
*® McCulloch vs. Maryland, 4 Wheat. 316. 
“Constitution, Art. I, Sec. VIII, Par. 12. 
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as the salary of a governor or of a public school teacher 
or any other official or branch of the state government.® 

Borrowing money.—Congress has the power to borrow 
money on credit.® This power, which is given for the safety 
and welfare of the whole people, is not construed in a re- 
stricted sense. It is a power to raise money for the public use 
on the pledge of the public credit, and may be exercised to meet 
either present or anticipated expenditures of the Government.” 
A state tax on loans of the Federal Government would be a 
restriction on this power and therefore may not be made.® 

Regulation of commerce.—Congress has the power to 
regulate foreign and interstate commerce and commerce with 
the Indian tribes.2 Commerce is traffic and intercourse, includ- 
ing that between nations and parts of nations, as well as 
navigation, and comprehends every species of commercial in- 
tercourse between the United States and foreign powers. 
Commerce which is completely internal—that is, commerce 
between two individuals of the same state or between different 
parts of the same state, and does not extend to or affect other 
states—is not within the power of Congress to regulate. The 
commerce of the United States with foreign powers is that of 
the whole United States. Where it is between the several states, 
the power of Congress must be exercised within the territorial 
jurisdiction of the states. This power allows regulation and 
prescription of the rule by which commerce is to be governed 
and, being vested in Congress, may be exercised to its utmost 
extent, for it is without Constitutional limitations.?° 

In the exercise of power over commerce Congress may pre- 
vent the common instrumentalities of interstate and intra- 
state commercial intercourse from being used in intra-state 
operations to the injury of interstate commerce. To this ex- 
tent, therefore, Congress has the authority to regulate the 
internal commerce of the states." 

In the exercise of control over commerce, Congress has 


5 Pollock vs. Farmers’ Loan and Trust Company, 157 U. S. 429; The Col- 
lector vs. Day, 11 Wall. 113. 

* Constitution, Art. I, Sec. VIII, Par. 2. 

™Legal Tender Cases, 12 Wall. 457. 

° Bank of Commerce vs. New York City, 2 Black 620. 

* Constitution, Art. II, Sec. VIII, Par. 3. 

* Gibbons vs. Ogden, 9 Wheat 1. 

4 The Shreveport Case, Houston, etc., R. Co. vs. U. S., 234 U. S. 342. 
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passed many laws. The Interstate Commerce Act, first enacted 
in 1887, created the Interstate Commerce Commission with 
the purpose of preventing unreasonable and discriminatory 
rates. Transportation companies were forbidden, under the 
terms of the Hepburn Act of 1906, to transport their own 
commodities; the giving of free passes was regulated; pipe 
lines, express companies, and sleeping-car companies were 
brought within the provisions of the Act. The jurisdiction of 
the Commission was extended in 1910 to govern telegraph 
and telephone companies and to suspend advances in rates. 
By the Panama Act of 1912, the authority of the Commission 
was extended to include transportation over that which was by 
both water and rail but not over that wholly by water. The 
authority to make a physical valuation of property owned by 
carriers within its jurisdiction was conferred upon the Commis- 
sion in 1913. 

The Sherman Anti-Trust Act of 1890 made illegal every 
contract, combination, or kind of trust or other form of con- 
spiracy in restraint of trade or commerce among the states or 
with foreign nations. This Act has been applied to combina- 
tions among transportation and holding companies which inter- 
fere with the freedom of such commerce and to combinations 
of manufacturers attempting to control the course of trade as 
well as to labor unions conducting boycotts. In 1906, Congress 
passed the Employers’ Liability Act, which applies to persons 
engaged in both intra-state and interstate commerce, but this 
was declared unconstitutional except as to carriers in the Dis- 
trict of Columbia. A new law was passed in 1908 which con- 
fined its provisions to those engaged solely in interstate 
commerce. The Federal safety appliance acts of 1893 and 
following years requiring certain safety devices on interstate 
trains; the hours of service act of 1907 restricting the hours 
of labor of railway employees on interstate trains; and the 
Adamson law of 1916 establishing the eight-hour day and the 
minimum wage law for carriers in interstate and foreign 
commerce, were further expressions of this power. 

Congress declared unfair methods of competition unlaw- 
ful in the act creating the Federal Trade Commission in 1914. 
The Clayton Anti-Trust Act of the same year was enacted to 
prevent persons engaged in interstate commerce from making 
price discriminations and according preferential treatment. 
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Groups engaged in interstate commerce were forbidden under 
its terms to purchase stock of another group when such pur- 
chase would substantially diminish competition, and interlock- 
ing directorates, that is, the services of one person as a director 
of more than one group, were restricted. The act also regu- 
lated the relations between carriers and the corporations which 
they patronize. 

The Federal Control Act of 1918, following the act of 
1916 and the Presidential proclamation of 1916 taking over 
the railroads under the war power, gave the Government full 
possession of the transportation system of the country, and 
gave the President and the Interstate Commerce Commission 
power to fix all rates, both interstate and intra-state, super- 
seding the state power of regulation during such Federal con- 
trol of these utilities. The transportation act of 1920, created 
the Railway Labor Board, which had authority to entertain 
and decide disputes between carriers and their employees. This 
since has been changed by the creation of the Board of Media- 
tion in 1926. (See pages 121-122.) The act of 1920 also gave 
the Commission a substantial measure of control and supervi- 
sion over interstate rates and fares; over the removal of any 
undue or unreasonable advantage, preference of persons or lo- 
calities in intra-state commerce arising from interstate com- 
merce; over the removal of any such discriminations against 
interstate commerce caused by intra-state rates and fares; over 
the division of carriers of the country into territorial groups 
for rate making purposes; over what shall be considered a fair 
return on the aggregate value of the property of the carriers 
in each group; over the supervision of certain funds to be set 
apart from revenue in excess of fair rates; over the construc- 
tion and acquisition of new lines and extension and abandon- 
ment of old ones; over the pooling of traffic or earnings; over 
the consolidation of carriers; over the issue of stocks, bonds, 
and other securities by carriers; and over making the same per- 
son an official of more than one carrier. (See pages 114-115.) 

When Congress has regulated interstate commerce, the 
states may not interfere, nor may the states regulate intra- 
state commerce in such a way as to affect it otherwise than 
locally. If, for example, a question is national in its scope, say 
the burning of fuel oil by ocean-going ships, Congress alone 
can act, and if it has not acted, it has thereby shown that it 
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desires the question to be left open. But if a question of local 
importance touching upon interstate commerce is regulated by 
the states, such regulation will be valid until Congress rules 
otherwise. For example, it has been held that states may, in the 
absence of Congressional action, require ships entering or leay- 
ing their ports to take on a local pilot.1? The question of pilots 
for a port is local, that of the nature of the fuel that a ship 
may own affects the ship’s voyage, wherever it may be. 

The power to regulate commerce with foreign nations is as 
complete in itself as that of interstate commerce. It means 
trade and intercourse between nations and parts of nations in 
all of their branches and includes the right to prohibit foreign 
vessels from entering United States ports; 1% the exclusion of 
aliens; 14 the promulgation of quarantine and health regula- 
tions;15 and the exclusion of imports.1® Commercial inter- 
course between the states consists of intercourse and traflic 
between their citizens and includes the purchase, sale and ex- 
change of commodities 1” as well as their transportation and 
the transportation of persons.1® Included within interstate 
commerce is the navigation of public waters.1° The power of 
Congress over the tribal relations and lands of the Indians 
likewise is as broad and complete as that exercised over inter- 
state and foreign commerce. 

Naturalization and bankruptcy.—Congress has the power 
to establish uniform rules of naturalization and uniform laws 
on bankruptcy.?° The rights of naturalization laws are a part 
of the citizenship policies of the government. (See Chapter 
IX.) . 

The states have authority to pass bankruptcy laws, provided 
they are not in conflict with Constitutional restrictions on im- 
pairing the obligations of contracts.*1 Such a state bankruptcy 
law would be inoperative if a Federal law were in effect. Con- 
gress did not act upon this right until 1800, when the first 

™ Cooley vs. Warders of the Port, 12 How. 299. 

“Brown vs. Duchesne, 19 How. 198. 

“Lees vs. U. S., 150 U. S. 480. 

** Peete vs. Morgan, 19 Wall. 581. 

*The Abby Dodge, 223 U. S. 166. 

Pensacola Tel. Co. vs. Western Union Tel. Co., 96 U. S. 9. 

* Hoke vs. U. S., 227 U. S. 308. 

*” Gibbons vs. Ogden, supra. 


»” Constitution, Art. I, Sec. III, Par. 4. 
* Sturges vs. Crowninshield, 4 Wheat. 122. 
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bankruptcy law was passed. Many states now have bankruptcy 
laws on their statute books, but these will remain inoperative 
so long as the present Federal laws are unrepealed. In the 
event of the repeal of the Federal act, which is highly improb- 
able, without the subsequent enactment of a new Federal law, 
the state laws would at once become operative. 

The object of Federal bankruptcy laws is to secure an equit- 
able distribution of the assets of the bankrupt among his credi- 
tors when such bankrupt is unable to discharge his obligations 
in full, giving each creditor a proportionate amount in accord- 
ance with his debt and the assets of the bankrupt’s estate. The 
discharge of the debtor then follows if his conduct has not been 
fraudulent. 

Coinage and counterfeiting—Congress has the authority 
to coin money, regulate its value as well as that of foreign coin 
and to fix a standard of weights and measures.2? The power 
was given to Congress in order to create a pure standard of 
value to meet the demands of business. Had this power been 
retained by the states, there would have been no constant and 
uniform value of coinage. Congress may coin any metal it 
wishes and fix its price in relation to its value as bullion.?* 
Congress also has fixed a lawful standard of weights and 
measures. While this power has not been denied to the states, 
any action by the states, if in conflict with the Federal govern- 
ment, would ipso facto be inoperative. Congress has not at- 
tempted to make such a standard mandatory, but could do so. 
Congress also has power to provide for the punishment of 
counterfeiting the current securities and coinage of the govern- 
ment.?4 This is an accompanying authority necessary to that 
previously mentioned. Securities include Treasury notes and 
United States banknotes.”® 

Postal system.— Congress has the power to establish post- 
offices and post roads.?® Such a clause authorizes the creation 
of the Federal postal system. The power as exercised by the 
government includes not merely the designation of the routes 
over which the mail shall be carried and the post-office loca- 
tions, but also the actual carriage of the mail and all measures 


™ Constitution, Art. I, Sec. VIII, Par. 5. 

72 Legal Tender Cases, 12 Wall. 545; Houston vs. Moore, 5 Wheat. 49. 
** Constitution, Art. I, Sec. VIII, Par. 6. 

7° U.S. vs. Howell, 11 Wall. 437. 

6 Constitution, Art. I, Sec. VIII, Par. 7. 
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necessary to secure its prompt delivery.?” The postal power in- 
cludes with it the right to punish offenses against its laws.?® 

Copyrights and patents.—Congress has the power to pro- 
mote the progress of scientific and useful arts by securing for 
authors and inventors the exclusive right to their respective 
writings and discoveries.2® Copyrights may be secured by 
authors depositing manuscripts with the librarian of the Con- 
gressional Library at Washington and the payment of a 
nominal fee. The copyright period runs for twenty-eight years 
and may be renewed once by payment of an additional fee for 
a similar period. Under conventions made by this country with 
foreign powers, international protections for authors have 
been obtained as well as for patentees. 

Patents may be secured by the filing of formal descriptive 
papers and the payment of a fee to the Commissioner of 
Patents’ office in the Department of the Interior. Patents run 
for seventeen years, but may be renewed by act of Congress. 

In 1881, Congress passed legislation providing for the reg- 
istration of trade-marks with the patent office. Congress so 
legislated, not under the authority of this clause of the Con- 
stitution but under the commerce clause which gives Congress 
power to legislate with reference to trade-marks.®° Trade- 
marks are protected for twenty years and may be renewed. 

Establishment of courts.—Congress has the power to 
establish courts inferior to the Supreme Court.*! This has 
a rise to the creation of the judicial system. (See Chapter 

-) 

Piracies and felonies ——Congress has the power to define 
and punish piracies and felonies committed on the high seas 
and also offenses against International Law.®? In 1890, Con- 
gress gave the Federal courts the power to try persons accused 
of murder and robbery on board foreign vessels, when the 
crimes were committed by citizens of the United States; on 
board vessels of the United States, when committed by a 


foreigner, or by citizens of foreign countries on piratical 
vessels. 


"Ex parte Jackson, 96 U. S. 732. 

*TIn re Rapier, 143 U. S. 110. 

* Constitution, Art. I, Sec. VIII, Par. 8. 
*° U.S. vs. Koch, 40 Fed. 250. 

™ Constitution, Art. I, Sec. VIII, Par. 9. 
*Tbid., Art. I, Sec. VIII, Par. 10. 
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War power.—Congress has the power to declare war, grant 
letters of marque and reprisal, and to make rules concerning 
captures on land and water.?? Congress makes a declaration 
of war through a joint resolution subject to the signature 
or veto of the President, like other legislation. When this 
country entered the World War in 1917, the resolution, in- 
stead of declaring war, recognized that a state of war existed 
by the acts of the German Government. President Lincoln 
himself recognized the existence of a state of war, by his block- 
ade proclamation of April, 1861, against the Confederacy and 
Congress did the same by an act in July of the same year 
without the formality of a declaration. 

During the World War, many new Federal activities sprang 
into being, including Federal operation of railroads, the crea- 
tion of the Emergency Fleet Corporation, the food control, 
passage of espionage and war risk insurance acts, and war- 
time prohibition. Letters of marque and reprisal authorize 
citizens to prey upon the commerce of an enemy country. This 
last may be done through the commissioning of privateers to 
make captures within United States waters as well as upon the 
high seas.*# 

Unquestionably, many actions taken under war conditions 
which are Constitutional at such a time would be unconstitu- 
tional if taken in times of peace; for example, the conscription 
of troops, or the passage of stringent espionage laws. 

Military power.—Correlated with its power to declare war, 
Congress has the power to raise and support armies, with the 
limitation that no appropriation of money for its use shall 
cover a longer term than two years;*° provide and maintain a 
navy; *° make rules for the government, and regulation of land 
and naval forces,®7 and provide for calling forth the militia to 
execute the laws of the Union.** The powers which Congress 
has conferred upon it from these clauses of the Constitution 
have led to the establishment of the War and Navy depart- 
ments and the creation of the Army, the Navy, and the Marine 
Corps. Congress, under this power, may authorize an army or 


* Ibid., Art. I, Sec. VIII, Par. 11. 
* Brown vs. U. S., 8 Cranch 110. 

= Constitution, Art. I, Sec. VIII, Par. 12. 
*Ibid., Art. I, Sec. VIII, Par. 13. 

“Ibid, Art. I, Sec. VIII, Par. 14. 
%*Ibid., Art. I, Sec. VIII, Par. 15. 
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a navy of any size it determines upon, and has the power not 
only to accept enlistments, but in war time, at least, to provide 
for conscription.2® Under the authority of military law, civil 
courts have no right to interfere, as the military courts have 
jurisdiction notwithstanding any other clause in the Constitu- 
tion.*° 

Organization of militia—Congress has the authority to pro- 
vide for calling forth the militia to execute the Federal laws, 
to suppress insurrections, repel invasions *! and to provide for 
organizing, arming, and disciplining the militia and for gov- 
erning such part of it as may be employed in the service of the 
United States, reserving to the states the appointment of its 
officers and its training according to the discipline prescribed 
by Congress.*” 

The National Guard is under the authority of the rules 
prescribed by the states. The states may legislate on all matters 
concerning the militia, providing said legislation does not con- 
flict with the rules for training prescribed by Congress, al- 
though it may add to such training.** 

The National Guard is now part of the Army of the United 
States, and is at all times under the Articles of War, both in 
and out of uniform. State militia no longer exists, that is, 
organized militia. Theoretically, every male between 21 and 
45 can be drafted by the governor of his state. The states 
themselves maintain no troops except the state constabularies. 
The National Guard is part of the first line of troops of the 
army. It must be recruited to a certain strength, and must 
maintain certain standards of proficiency to conserve Federal 
recognition. The Federal Government, through the Militia 
Bureau at Washington, pays and equips the National Guard, 
and instructs it through instructors of the regular army at- 
tached to various Guard units. The states may at any time 
order out the National Guard, in cases of emergency; this, 
however, renders the state liable for expenses. The Federal 
Government can only order the National Guard into service 
when an emergency has been declared by Congress. In this 
case, no further swearing in is necessary, for the officers hold 


® Kneedler vs. Lane, 45 Pa. 238; Cox vs. Wood, 247 U. S. 3. 
*” Kurtz vs. Moffitt, 115 U. S. 500. 

“Constitution, Art. I, Sec. VIII, Par. 15. 

“Tbid., Art. I, Sec. VIII, Par. 16. 

* Houston vs. Moore, 5 Wheat. 16. 
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both state and Federal commissions, and the oath taken by the 
enlisted men binds them to the Federal service. 

Governmental sites and property.— Congress has sole legis- 
lative authority over a district, which is not to exceed ten 
miles square, to be used as the site of the Government, and 
also over places purchased with the consent of state legisla- 
tures for the erection of forts, magazines, arsenals, dockyards 
and other needful buildings.4* The District of Columbia was 
created from territory ceded by Virginia and Maryland, the 
Virginia cession later being returned to that state. In legislat- 
ing for the District of Columbia, Congress acts in the same 
capacity in which a legislature acts for a state. There is in 
each house of Congress a committee on the District of Co- 
lumbia. Several different governments have been provided for 
the District, and at one time the citizens thereof had the right 
of franchise and representation by a delegate in Congress. At 
the present time, the actual administrative work is supervised 
by a board of three commissioners appointed by the President, 
one of whom is an engineering officer in the army. The Presi- 
dent designates one of the civilian members to act as Chair- 
man. These commissioners also serve as a Public Utilities 
commission for the District, the engineering member being 
chairman of this body. A system of courts also has been created 
for the District which is somewhat analogous to the state 
courts. (See pages 142-143.) The laws of Maryland passed 
prior to the creation of the District still remain in force in the 
District, where no Congressional statutes have been passed 
which conflict with them, but the decisions of the state courts 
rendered since cession of the territory are not binding in the 
District.*® 

In cession of territory to the Federal government by the 
states for the erection of forts, magazines, arsenals, dockyards 
and other necessary buildings, the states may annex conditions 
which must be observed by the Federal government in accept- 
ing such cessions.*® As in the control of the District of Co- 
lumbia, the national and local powers are united in the Federal 
government in its jurisdiction over such acquired sites.*” 


“Constitution, Art. I, Sec. VIII, Par. 17. 

* Young vs. Bank of Alexandria, 4 Cranch 384. 

* Chicago, etc., R. Co. vs. McGlinn, 114 U. S. 545. 
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Implied powers.—Congress has the power to make all laws 
which are necessary and proper for carrying into effect the 
powers conferred upon the Federal government or any depart- 


ment or office thereof.*® The clause conferring the implied) 


powers is not a limitation or a restriction, but is an enlarge- 
ment of the expressed powers of Congress. Many powers 
necessarily are implied under the express grants, and, there- 
fore, discretion must be exercised. The Constitution does not 
profess to enumerate the means by which the powers it confers 
may be exercised. The courts determine whether Congress has 
overstepped its bounds. An act of Congress, to be valid, must 
find in the Constitution some warrant for its passage and 
“reasonable”’ construction is made in order to render an act of 
Congress Constitutional. Likewise Congress may act indirectly 
to reach its end.*® 

Under its implied powers, Congress may incorporate a 
bank. As national banks are designed to aid a government, and 
promote prosperity, Congress may deem it advisable to 
create them.>° Likewise, the power to issue treasury notes as 
legal tender is attributable to the power to borrow money, and 
to regulate the currency.*! Similarly, Congress may provide for 
the punishment of crimes and offenses, when necessary to 
effectuate governmental objects, as this is incidental to the 
powers of sovereignty.>? Congress also has the right to make 
laws necessary for carrying into effect Federal court judg- 
ments.°? Congress has acted in many other ways under the 
authority of this power, including the construction of inter- 
state highways, the collection and disbursement of revenue, 
the suspension of the writ of habeas corpus during civil war 
and the passage of non-intercourse acts, the prohibition of the 
mailing of letters and circulars containing lottery tickets, the 
lease of public lands, the condemnation of lands for govern- 
mental purposes, the distraint of property for the purposes of 
Federal taxation, extensions of patent rights, the taxation of 


“Constitution, Art. I, Sec. VIII, Par. 18. 

“McCulloch vs. Maryland, 4 Wheat. 407; Cherokee Nation vs. Kansas R. 
Co., 135 U. S. 657; U. S. vs. Harris, 106 U. S. 635; Boske vs. Comingore, 177 
U. S. 468. 

® McCulloch vs. Maryland, 4 Wheat. 411. 
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™ U.S. vs. Worrall, 2 Dall. 384. 
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state bank notes in circulation, and the protection of home- 
steads on public lands. 

By “necessary and proper” is meant the measures, needful 
for or adapted to the end to be accomplished, which will be 
most advantageous in aiding Congress in the performance of 
its duties. The phrase is much broader than it would be if a 
limitation were to be placed on the definition of “such measures 
as are absolutely necessary.” *4 : 

Police power.—The police power was defined by Chief 
Justice Taney to be “the power of government inherent in 
every sovereignty . . . to govern men and things within the 
limits of its dominion.” © Associate Justice Field described it 
as the power “‘to prescribe regulations to promote the health, 
peace, morals, education, and good order of the people, and 
to legislate so as to increase the industries of the state, develop 
its resources, and add to its wealth and prosperity.” 5° The 
definitions quoted are broader than the ordinary application 
of the doctrine by the Supreme Court. The national police 
power, as a generality, arises from the commerce, postal, and 
taxation powers of Congress, principally from those of com- 
merce. In such cases, Congress has taken advantage of its right 
to control interstate commerce to legislate for public morality, 
health or safety, when that was the sole means it had for en- 
acting the desired laws. Acting under the pelice power, Con- 
gress has passed laws preventing the transportation of women 
from one state to another for immoral purposes, forbidding 
the shipment into prohibition states of intoxicating liquor, ex- 
cluding adulterated and misbranded foods and drugs from 
interstate commerce and obscene matter from the mails, 
placing a heavy tax on oleomargarine colored as butter 
(greater than in the uncolored) shipped in interstate com- 
merce, and otherwise subjecting such oleomargarine so shipped 
to state laws where sold.°” 

The national police power is not to be confused with the 
police power which the states possess. In fact, the former often 
augments the latter, and aids the state in the enforcement of 
its own legislation for the protection of its people. The state 


“VY egal Tender Cases, 110 U. S. 440. 

5 Ticense cases, 5 How. 504 (1847). 
“Barbier vs. Connolly, 113 U. S. 27 (1885). 
! McCray vs. U. S., 195 U. S. 27 (1904). 
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police power was “perhaps the most important, and certainly 
the most comprehensive, of those which are reserved to the 
states by the Tenth Amendment.” °*-In referring to the state 
police power in 1827, Chief Justice Marshall said that, in spite 
of the power of Congress to levy import duties, the power to 
direct the removal of explosives such as gunpowder “‘unques- 
tionably remains, and ought to remain with the state,” as a 
branch of its police power.*® 

The Supreme Court has in many cases held state laws uncon- 
stitutional wien the legislatures went beyond their authority 
in attempting to apply the police power. New York, for ex- 
ample, forbade employees to work in bakeries more than sixty 
hours a week or ten hours a day. The court held the act void as 
an “unreasonable, unnecessary, and arbitrary interference with 
the right and liberty of the individual to contract in relation 
to labor,” as guaranteed under the due process clause of the 
Fourteenth Amendment.®° 

Power to investigate.— Much of the attention of the public 
in recent years has been directed to the investigations con- 
ducted by committees of the House and Senate. Such investiga- 
tions are the result of resolutions directing standing or special 
committees to inquire into a certain activity within the power 
of Congress to control by legislation, or resulting from execu- 
tive policy. Such investigations may be largely ‘political, and 
the results obtained therefrom may be used by party campaign 
speakers and by the press for the purpose of influencing votes. 
In some cases, such as those concerning the Teapot Dome and 
Elks Hills oil leases, made by the Senate committee on public 
lands in 1923, 1924, 1927, and 1928, the results of investiga- 
tion are featured by newspapers in larger headlines than the 
regular legislative work of Congress, and result in indictments 
by Federal grand juries. 

Strict and liberal construction.—With the adoption of the 
Constitution, two theories of judicial interpretation arose, 
which have remained conflicting forces to the present day. The 
followers of Alexander Harnilton, first Secretary of the 
Treasury, believed in a liberal construction of the Constitution. 
Such an interpretation was necessary in order to make legal 


= C. K. Burdick, “The Law of the American Constitution,” p. 225. 
” Brown vs. Maryland, 12 Wheat. 419. 
® Lochner vs. New York, 198 U. S. 539 (1905). 
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the chartering of the old national bank, for which no specific 
provision was found in the Constitution. Thomas Jefferson, 
founder of the old Democratic-Republican party, predecessor 
of the present Democratic party, believed in a strict construc- 
tion of the Constitution. Strict construction would have denied 
the Federal government many of the prerogatives which Con- 
gress has since assumed, and would have made the states rela- 
tively stronger as governmental agencies. Unquestionably, the 
construction, today, is more liberal than strict. 

Mandatory and permissive powers.—The powers of Con- 
gress are divided, in the opinion of many, into the categories 
of “mandatory” and “permissive.’? Mandatory powers are 
those which Congress is called upon to perform actively. Such 
powers are those required for the taking of a census, or the 
reapportionment of a seat in the House of Representatives, *4 
and for providing for appeals from the lower courts to the 
Supreme Court.®? Permissive powers are those which would 
enable Congress to pass the bankruptcy act.®? As there is no 
Constitutional or legal authority to mandate Congress to do 
anything, this body has in reality none but permissive powers. 
While the census of 1920 was taken as required by the Con- 
stitution, no reapportionment of the seats in the House of 
Representatives was made, despite the Constitutional pro- 
vision that this must be done. 

Slave importation.—The Constitution provides that the 
migration or importation of slaves should not be prohibited by 
the Congress prior to the year one thousand eight hundred and 
eight, but a tax or duty could be imposed on such importation, 
not exceeding ten dollars for each person.** This was the first 
of the restrictions imposed upon Congress by the framers of 
the Constitution, and was one of the compromises made at the 
Convention. It is no longer of any practical importance 
owing to the adoption of the Thirteenth Amendment to the 
Constitution. 

Habeas corpus.—lIt is provided in the Constitution that the 
privilege of the writ of habeas corpus may not be suspended 
unless during periods of rebellion or invasion, when the public 


“ Constitution, Art. I, Sec. II, Par. 3. 
®Ibid., Art. III, Sec. II, Par. 2. 
®Ibid., Art. I, Sec. VIII, Par. 4. 
“Tbid., Art. I, Sec. IX, Par. 1. 
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safety may require it.°* The writ of habeas corpus exists for 
the purpose of allowing a prisoner to ascertain whether he 
can be lawfully detained or not. Such proceedings are civil 
rather than ‘criminal, because of the guarantee of personal 
liberty. It is a common law writ and acts to secure examination 
of the legality of the prisoner’s commitment. Congress has 
the authority to suspend this writ of habeas corpus but has 
done so but once in history, under the terms of an act of March 
3, 1863, when the President was authorized to suspend it, and 


which he did by proclamation bearing the date of September: 


P51 863,5° 

Bills of attainder and ex post facto laws.—The Constitu- 
tion provides that no bill of attainder or ex post facto law may 
be passed.*7 A bill of attainder is an act of a legislative body 
which inflicts a penalty without a judicial trial. It is a legis- 
lative trial in fact but differs from an impeachment, inasmuch 
as it may apply to any person on any charge and for any 
penalty. The penalty in England was impeachment, death, a 
fine, or confiscation of property. The framers of the Constitu- 
tion wanted to avoid attainting individuals, which was pos- 
sible in the Parliament. 

An ex post facto law is one which makes a past act criminal, 
although at the time it was committed there was no law against 
it, or aggravates a crime by making it greater than when com- 


mitted, or changes the punishment and makes it more severe 


than provided for at the time of commission, or so alters the 
rules of evidence that evidence different from or less than that 
required prior to the passage of the law may convict a person 
of an offense which was committed prior to the passage of the 
law. It applies merely to criminal cases. Retroactive civil laws 
do not come under this provision; hence they are Constitu- 
tional, and are often passed by Congress. 

Direct taxation—The Constitution states that no capita- 
tion or other direct tax may be laid unless in proportion to the 
population of the states.** The framers of the Constitution 
intended that direct taxation should be exercised only in cases 
of absolute necessity. Excise taxes, however, are not direct 


© Ibid., Art. I, Sec. IX, Par. 2. 

“Ex parte Merryman, 17 Fed. Cas. No. 9487; Ex parte Milligan, 4 Wall. 115. 
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taxes, and may be laid upon any agency, including profits of 
insurance companies, bank circulation, sales of boards of trade, 
passengers from a foreign port, carriages, and inheritances. 

The Supreme Court originally held that income taxes were 
not direct taxes following the passage of the so-called Civil 
War income tax laws.*® After the passage of the Wilson- 
Gorman tariff act, in 1894, the Supreme Court (one of the. 
justices changed his mind during a Summer recess ) declared 
an income tax to be a direct tax, overruling its former de- 
cision by a five to four vote.7° The decision caused the passage 
of the Sixteenth Amendment, which made such taxation per- 
missible without apportionment among the states according to 
population, but it does not affect stock dividends. 

Export duties.—The Constitution provides that no tax or 
duty may be laid on exports from any state,” and is the only 
positive prohibition against Congressional taxation. It was 
adopted to render Congress unable to interfere with exports, 
and refers only to goods exported to a foreign country.” 

Appropriations.—The Constitution also provides that no 
money may be drawn from the Treasury except under appro- 
priations made by law, and that a regular statement and 
account of the receipts and expenditures must be published 
from time to time.”? The effect of this clause is to give Con- 
gress supreme power in authorizing withdrawal of money from 
the Treasury. At the same time, Congress may create liabilities 
on the Government to pay money to any extent.™* Congress 
may refuse to pay any claim against the Government unless 
money already has been authorized for the purpose and the 
claimant has no recourse other than an appeal to Congress."® 
Claims decisions made by the United States Court of Claims 
and the Federal district courts against the Government are not 
payable unless Congress makes appropriations to cover them. 

Titles of nobility.—No title of nobility may be granted by 
the United States, and no person holding any Governmental 
office of profit or trust may without Congressional consent ac- 


® Scholey vs. Rew, 23 Wall. 347, and Springer vs. U. S., 102 U. S. 602. 
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cept any present, emolument, office, or title, of any kind what- 
ever, from any monarch, or foreign state.7° The states, as well 
as Congress, are prohibited from granting titles of nobility.” 
Very often, Presidents have been sent gifts from foreign gov- 
ernments, but have declined to receive them. These gifts are 
usually held in the State Department until the President dies, 
and then forwarded to his heirs. Foreign kings and princes, 
however, have often sent expensive wedding gifts to members 
of the President’s family, as this is not unconstitutional. Con- 
gress passed a special act in order to enable Colonel Charles 
A. Lindbergh, Atlantic flier and army reserve officer, to accept 
honors conferred by a foreign government. During the World 
War legislation also was enacted which permitted members of 
the Army, Navy, and Marine Corps to accept decorations of 
honor from the Allied and associated powers. 

Port preferences.—In order to prevent discrimination in 
the regulation of commerce, it was provided in the Constitu- 
tion that no preference may be given by any regulation of 
commerce or revenue to the ports of one state over those of 
another, nor may vessels bound to or from one state be obliged 
to enter, clear, or pay duties in another."® Had this not been 
adopted, it might have been possible for Congress to have 
destroyed equality and uniformity in importations, and also to 
have closed the operation of commerce of any of the states. 
The discrimination is between states and not as between indi- 
vidual ports and, of course, Congress has the right to make a 
port in one state a port of entry while denying this privilege to 
a port in another state.’ Ports in one state may be able to 
receive incidental advantages from commerce legislation.®° 

Place of choosing senators.——The Constitution also pro- 
vides that the time, place, and manner of holding elections for 
senators and representatives shall be prescribed in each 
state by the legislature thereof, but that Congress may at any 
time alter such regulations, except as to the place of choosing 
senators.®! This is no longer of any importance, since the adop- 
tion of the Seventeenth Amendment to the Constitution has 

* Constitution, Art. I, Sec. IX, Par. 8. 

™QLegal Tender Cases, 110 U. S. 421. 

™ Constitution, Art. I, Sec. IX, Par. 9. 
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provided for the choice of senators by popular vote rather 
than by the state legislatures. Previously to this amendment, 
they were chosen at the state capitals. 

Bill of rights——The first ten amendments to the Constitu- 
tion which were submitted and ratified shortly after the gov- 
ernment went into operation, and popularly known as the 
bill of rights, are restrictions on the Federal government and 
hence limit the powers of Congress. (See pages 29-32.) 


CuHaptTer VII 
THE PRESIDENT 


Electoral system.—The Constitution, as originally adopted, 
provided that the President and Vice President should be 
elected for a term of four years in an indirect form by electors. 
It also provided that each state should appoint, in such manner 
as its legislature provided, as many electors as the state had 
representatives and senators in Congress. The position of 
elector could not then, and may not now, be held by a senator, 
representative, or any other person holding a position of trust 
or profit under the Federal Government. The original method 
provided that the electors should meet in their respective states 
and vote by ballot for two persons, both of whom could not 
‘be inhabitants of the same state as the elector. This did not 
keep a New Jersey elector from voting for two candidates 
from New York, but it did prevent an elector from New York 
from doing so. The electors then were required to make a list 
of all persons voted for and the number of votes for each and 
transmit it sealed by messenger to the Senate. It was the duty 
of the President of the Senate, before a joint session of Con- 
gress, to open and count the votes. The person having the 
greatest number of votes, if a majority, was to be elected 
President and the next highest Vice President. If no one had 
a majority, it was the duty of the House to choose by ballot 
the President, each state casting one vote as a unit, choosing 
from the five highest. A quorum in such cases consisted of 
members from two-thirds of the states, with a majority vote 
necessary for a choice. In each case after the President was 
chosen, the person having the greatest number of votes became 
Vice President, but if there were two with an equal number of 
votes, the Senate was to choose by ballot the one for Vice 
President.1 

At the time when the original method of choosing the Presi- 

* Constitution, Art. II, Sec. I, Pars. 2 and 3. 
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dent was agreed upon at the Constitutional Convention, the 
extra-legal and extra-Constitutional system of parties was not 
anticipated. Proponents of the plan thought that the electors 
would be actuated only by the highest patriotic motives in the 
choices they would make, and would be uninfluenced by party 
feeling. With the rise of the Democratic-Republican party in 
opposition to the Federalist party during Washington’s admin-. 
istration, the party system was inaugurated, and was certain 
to affect the election of President and Vice President. The old 
plan worked satisfactorily, however, until 1800, when Jeffer- 
son and Burr, both supported by the electors of the Demo- 
cratic-Republican party, received an equal number of votes. 
Since no one had a majority, the election was thrown into the 
House. While Jefferson was doubtless the recognized national 
leader of his party, Burr’s chances to become President were 
fairly good until Hamilton intervened in behalf of Jefferson 
and he was chosen. Accordingly in 1802, a new plan of electing 
President and Vice President was proposed and it was adopted 
as the Twelfth Amendment to the Constitution. While in some 
of the smaller states there was a reluctance to give up the 
power which they exercised in the House of Representatives in 
the choice of President, the proposed amendment was adopted, 
in 1804, and has been in operation ever since. Under its terms, 
the electors, instead of voting for two candidates for Presi- 
dent, both vote for a candidate for President and a candidate 
for Vice President and are forbidden to vote for candidates 
for both offices from their home states. They then count and 
certify the results of the vote and send them sealed to the 
seat of the Government, directed to the President of the 
Senate. The President of the Senate then, in joint session, 
opens the certificates and counts the votes. In the event that 
no one has a majority for President, the election is thrown 
into the House, and the states, by delegations, each state cast- 
ing one vote, vote from the three highest candidates for the 
office. It requires a majority of the state delegations so voting 
to elect a President. In the event that there has been a deadlock 
for the office of Vice President, the Senate votes from the two 
highest, a practice which makes a choice by that body likely, 
since, if there were a tie vote, the incumbent Vice President 
would be able to break it. A quorum for the purpose of action 
by the Senate consists of two-thirds of the whole number, and a 
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majority of the whole number is necessary for a choice. In the 
event the House does not choose a President before the fourth 
of the March next following, then the newly elected Vice 
President becomes President. 

Under the authority given Congress in the Constitution,” 
Congress has provided that the electors shall be chosen on the 
first Tuesday following the first Monday in November; that 
they shall meet at their state capitals and vote for President 
and Vice President on the second Monday of the next January 
and at the same time send to the President of the Senate their 
certificates of election as evidence of their power to act. Con- 
gress meets in joint session in the hall of the House of Repre- 
sentatives on the second Wednesday in February to canvass 
the vote. This is a mere formality, except in the case of a con- 
tested election. The only contested election that has yet taken 
place was that of 1876 in the fight between Governor 
Rutherford B. Hayes, of Ohio, the Republican candidate, and 
Governor Samuel J. Tilden, of New York, the Democratic 
candidate. The House was Democratic, and the Senate Re- 
publican, and being unable to agree on how the contested votes 
from Florida, Louisiana, Oregon, and South Carolina should 
be counted, an electoral commission of fifteen members was 
named, consisting of three Democrats and two Republicans 
from the House; three Republicans and two Democrats from 
the Senate, and five justices of the Supreme Court. In creating 
this commission, it was intended that two of the justices should 
be Democrats, two Republican, and one, David Davis, an In- 
dependent, but Davis was elected to the United States Senate 
from Illinois and declined to serve on the commission, where- 
upon three Republicans and two Democrats were named from 
the Supreme Court making a total of eight Republicans and 
seven Democrats. Tilden needed only one electoral vote of 
those contested in order to be chosen, and the eight Republi- 
cans voted solidly for Hayes in all four contests while the 
Democrats voted for Tilden in two; thus Hayes got all of the 
disputed votes.® 

In only two cases has there been a deadlock in the electoral 
college following the adoption of the Twelfth Amendment. 
In 1824, General Andrew Jackson, Secretary of State John 


*Ibid., Art. II, Sec. I, Par. 4. 
*Edward Stanwood, “A History of the Presidency,” Vol. I, Ch. XXV. 
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Quincy Adams, Secretary of the Treasury William H. Craw- 
ford, and Speaker Henry Clay were voted for by electors for 
President with no one receiving a majority, the vote being 
as follows: Jackson 99, Adams 84, Crawford 41, and Clay 
37. Under the terms of the Amendment, the House chose a 
President from the three highest. Clay, who was Speaker, 
threw his influence behind Adams, giving him the Presidency. 
In 1836, Richard M. Johnson of Kentucky received 137 votes 
for Vice-President against an equal number distributed be- 
tween Francis Granger, John Tyler, and William Smith. The 
Senate chose Johnson over Granger, who was next highest, © 
with 77 votes. 

In several Presidential elections, the possibility of a dead- 
lock in the electoral college has been considered. In 1860, no 
party controlled a majority of the delegations in the House of 
Representatives and, had the election for President been 
thrown into the House that year, in all probability no one 
would have been chosen by that body, but the Democrats, with 
the majority in the Senate, would have elected Senator Joseph 
Lane, of Oregon, the Breckinridge candidate, over Hannibal 
Hamlin, of Maine, Republican, so the contest that year, in 
effect, was between Lincoln and Lane. When the Populists 
nominated General James B. Weaver, of Iowa, for President 
in 1892, the Democrats had a large majority in the House of 
Representatives which would have enabled them to have 
elected the President in the event of a deadlock in the electoral 
college. Therefore they named no electoral candidates in many 
of the Western states and supported the Populist candidate, 
knowing that it would have been impossible for them to have 
carried those states and realizing that if Cleveland, the party’s 
nominee for President that year, did not receive a majority in 
the electoral college, through a deadlock he would be chosen by 
the House. In 1896, when William Jennings Bryan, of 
Nebraska, was the candidate for President of both the Demo- 
cratic and Populist parties, Arthur Sewall of Maine was the 
candidate for Vice President of the former, and Thomas E. 
Watson of Georgia of the latter. In the event of a deadlock it 
seemed certain that Sewall would have been chosen for the 
Vice Presidency. In 1924, the sole hope of the Democrats was 
for Senator Robert M. LaFollette, the Independent Progres- 
sive candidate, to get enough electoral votes to cause a dead- 
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lock. At that time no party controlled a majority of the state 
delegations, but the Democrats hoped, by the aid of insurgent 
Republican and Farmer-Labor votes, to elect Governor 
Charles W. Bryan of Nebraska Vice President, and then force 
the Republicans of the House to give them a majority of the 
state delegations under the theory that former Ambassador 
John W. Davis, of New York, their Presidential candidate, 
was less objectionable to the Republicans. 

In the first Presidential election, Pennsylvania, Maryland, 
and Virginia, provided for the popular choice of electors. In 
1792, the legislatures chose them in nine states; in two they 
were elected by the legislatures and the people together; and 
in four they were elected by popular vote. In 1796, six states 
provided for popular election, and ten chose through the 
agency of the legislatures themselves. In 1804, the legislatures 
chose the electors in seven states; they were elected by popular 
vote on general tickets in seven, and on direct tickets in three. 
By 1832, however, all the states except South Carolina were 
choosing their electors on popular tickets from the state at 
large. South Carolina continued to elect by the legislature 
until the state seceded from the Union during the Civil War 
period. The Florida legislature also chose the electors, in 
1868, because of Reconstruction, and Colorado did the same 
in 1876 on account of the recent admission of that state to the 
Union. In Michigan, in 1892, two electors were chosen at 
large and the balance by Congressional tickets in the state at 
large, which was a political device that gave the Democrats 
their only hope to get part of the electoral ticket there. This 
law was repealed when the Republicans regained control of the 
state preceding the election of 1896, and since that time the 
electors have been chosen universally by state-wide popular 
vote. 

The electors soon became a mere party tool, and were ex- 
pected not to exercise any individual judgment. A Pennsyl- 
vania elector did so, in 1796, and was rebuked by his constitu- 
ents.* In 1876, one of the Massachusetts electors was urged to 
vote for Tilden rather than Hayes because of the belief of 
many that the real choice of the people was to lose the office to 
the Republican candidate. He replied that regardless of his 
personal feelings, he must vote according to his instructions. 

“Edward Stanwood, “A History of the Presidency,” Vol. I, p. 51. 
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Candidates for Presidential electors are nominated in four 
states by direct primaries, in others by party conventions, in 
some by party committees, and in Pennsylvania by the designa- 
tion of the Presidential candidate. In most of the states their 
names appear on the ballot, and, while the names of the 
Presidential and Vice Presidential candidates also may appear 
for the convenience of the voters, they vote in the appropriate 
places for the electors instead. In a few states, the names of 
the electoral candidates do not appear on the ballot, their 
names having been filed in the office of the state secretary of 
state, the votes cast in appropriate places on the ballot for the 
candidates for the President and Vice President are counted 
in fact for these electoral candidates. In states where the names 
of the electors appear on the ballot, it often happens that a 
state chooses a split ticket. Ohio and several of the Western 
states did this in 1892, California and Kentucky in 1896, 
Maryland both in 1904 and 1908, and California again in 
1912. This happens because voters fail to mark the ballot for 
all of the candidates of their party and thus some on the elec- 
toral ticket receive more votes than others, thus enabling the 
division to be made. Actually, the Republicans received a ma- 
jority of the popular vote in Maryland in the years named; 
yet the Democrats chose seven of the eight electors in 1904, 
and six of them in 1908. One Democratic elector was chosen 
in West Virginia, in 1916, but that was due to the fact that 
the Republicans who carried the state had suffered the death 
of one candidate, and were unable to get the name of another 
on the ballot. With many minor parties in the field, it is com- 
paratively easy for a person with an actual minority of the 
popular vote to become President. In two cases, 1876 and 
1888, a candidate with the plurality of the popular vote failed 
to receive a majority in the electoral college. For example, the 
Democratic candidate for President might carry the forty-five 
electoral votes of New York by a plurality of substantially 
fifty thousand. The Republican candidate might secure the 
thirty-eight of Pennsylvania by a plurality of two hundred 
thousand. This would give the Democratic Presidential candi- 
date an advantage of seven electoral votes, although his 
popular vote in the two states was one hundred fifty thousand 
less than his Republican opponent. Such a distribution could 
be carried to all of the states in the Union, as it was in the 
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years 1876 and 1888, when the Republicans got a majority of 
the electoral votes and the Democrats a plurality of the 
popular vote. We 

Qualifications for office.—The President of the United 
States must be thirty-five years of age, a natural born 
citizen of the United States, which means that he must be born 
within the actual territorial jurisdiction of this country or 
abroad of American parents, and must have been for fourteen 
years a resident of the United States. The qualifications for 
the Vice President are similar, as no one may be elected to that 
office who is not eligible for succession to the Presidency. In 
case of the removal, death, resignation, or inability to dis- 
charge the duties of the office by the President, according to 
the Constitution, such obligations shall devolve upon the Vice 
President.®> The only times when such duties have devolved 
upon the Vice President have been on the occasions when 
the Presidents died in office. When President William Henry 
Harrison died in 1841 and while the Senate was debating as 
to whether John Tyler was President or merely acting Presi- 
dent, Tyler settled the controversy by sending a message to 
that body and signing his name followed by the title of ‘‘Presi- 
dent.”” On no other occasion has the Vice President exercised 
the Presidential prerogatives, although Presidents Garfield 
and Wilson both were incapacitated for weeks by illness from 
performing the duties of their office. If a President desires to 
resign, under a law passed by the first Congress, he files his 
resignation with the Secretary of State. Up to the present time, 
however, no President has exercised this prerogative. Origin- 
ally, it was provided that if there were a vacancy both in the 
ofice of President and Vice President, the President or the 
President pro tempore of the Senate should succeed to that 
office, and in the event that a vacancy in that office occurred, 
the duties of the President should fall on the Speaker of the 
House of Representatives. Because of the death of Vice Presi- 
dent Hendricks early in the first term cf President Cleveland, 
the Presidential Succession Act was passed, in 1886. It pro- 
vided that in the event of a vacancy in the presidency, with 
no Vice President to succeed to the office, the heads of the 
departments of the Cabinet should succeed. Thus the Secretary 
of State first would succeed, followed by the Secretary of the 

* Constitution, Art. II, Sec. I, Par. 6. 
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Treasury, the Secretary of War, the Attorney-General, the 
Postmaster-General, the Secretary of the Navy and the Secre- 
‘tary of the Interior. 1 in the order named. The Secretaries of 
Agriculture, Commerce and Labor are not included in the suc- 
cession, since these positions have been created since the statute 
was passed. In the event of such succession to the Presidency, 
such a person would act until the disability were removed or a 
new President elected. A person so succeeding would have to 
possess the Constitutional qualifications. As a tribute to Alex- 
ander Hamilton and James Wilson, foreign born, who were 
active in framing the Constitution, it was provided that any 
person who was a citizen of the United States at the time the © 
Constitution was adopted, was eligible to the presidency upon 
meeting the other qualifications. The President’s annual salary 
at the present time is $75,000 fixed by Congress. In addition, 
he is provided with secretarial and clerical assistance, traveling 
expenses, and funds for the maintenance of the White House, 
the official executive residence. 

The greater part of the President’s authority is derived 
directly from the Constitution. Part of it is derived from laws 
passed by Congress imposing on him certain obligations. Other 
authority was conferred by judicial decisions. A few of his 
powers arose from usage. 

Nomination procedure.—The system of political parties 
which has developed in America, entirely unanticipated by the 
framers of the Constitution, has been entirely extra-constitu- 
tional and extra-legal as stated heretofore. It was expected 
that the electors would be actuated by only the highest patriotic 
motives in voting for President. General George Washington 
having been by unanimous consent the first choice for Presi- 
dent, and Samuel Adams by acquiescence of a large majority 
the logical person to become Vice President, formal nominat- 
ing agencies were not needed in the first election. After the 
parties made their appearance and factions arose to dispute 
leadership, formal nominating agencies became necessary and 
the Federalists and members of the old Democratic-Republi- 
can party used the Congressional caucuses composed of the 
members of the party in Congress to make the nominations for 
the Presidency and Vice-Presidency. This naturally met with 
considerable opposition and in September of 1812, the Feder- 
alist party held the first national convention in New York. It 
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exerted no influence on the contemporary nominations. No 
other was held until 1831, when the Anti-Masonic party met in 
September, being followed by the National Republican or 
Whig party in the same year and by the Democratic party in 
May, 1832, all three of these conventions meeting in Balti- 
more. Since the time when these were held the convention has 
been the recognized method of selecting national candidates 
although minor changes have been made in its procedure. 

While the number of delegates in the early conventions 
fluctuated, each state was ordinarily limited to cast a vote 
equal to its electoral college strength. Eventually, twice as 
many delegates were sent as there were electors, with half a 
vote each, and eventually, each delegate was given an entire 
vote. The Democratic party allows twice as many delegates to 
each state as there are Presidential electors, with six each to 
Alaska, the Canal Zone, the District of Columbia, Hawaii, the 
Philippine Islands and Porto Rico and two to the Virgin 
Islands, making a total of 1,100 for the convention of 1928. 
The Republicans formerly had a similar representation, but 
this was reduced in 1913 in order to lessen the influence of 
delegates from the normally Democratic states of the South, 
and again changed in 1921. The Republicans now allow four 
delegates from each state at large, with two additional where 
a Representative in Congress is chosen from the state at large. 
In addition, the Republicans allow three more from each state 
at large where a majority of the electoral vote of the state 
went to the party at the preceding Presidential election. Each 
Congressional district is allowed one delegate, and an addi- 
tional delegate from each district casting 10,000 votes for the 
Republican electoral ticket at the last Presidential election or 
the same number of votes for the party candidate for repre- 
sentative in Congress at the last Congressional election, and 
two each for Alaska, Hawaii, the Philippine Islands, Porto 
Rico, and the District of Columbia. There were 1,089 dele- 
gates to the Republican convention of 1928. There are as 
many alternates as there are delegates, elected in the same 
way, who vote in the absence of the delegates. 

In the December or January next preceding the Presidential 
election, the national committee of each party meets in Wash- 
ington and issues the call for the national convention. At this 
time, the allotment of delegates is made and the state party 
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committees are advised as to how they are to be chosen. Also, 
a convention city is selected, giving consideration to audi- 
torium facilities, hotel accommodations, financial donations 
and political benefits. The convention delegates are elected by 
state and district conventions at Presidential primaries, as 
provided by state statutes and party rules, and in a few of 
the Southern states they are chosen by party committees. They 
are either instructed as to Presidential preference or are sent 
uninstructed. 

Prior to the assembling of the convention, usually in June . 
or July, the national committee meets to make the final ar- 
rangements for it. A temporary roll of convention delegates is 
made and a temporary organization is suggested for the 
convention. 

The chairman of the national committee calls the conven- 
tion together and the first question is on temporary organiza- 
tion. The temporary chairman makes a “keynote” speech 
sounding the campaign issues. After temporary organization 
has been effected, committees on rules and procedure, creden- 
tials, permanent organization, platform, and resolutions are 
appointed, each delegation having one member of each com- 
mittee. After the adoption of rules and the report on creden- 
tials, a permanent organization is effected and the convention 
proceeds to nominate candidates and adopt a platform. The 
permanent chairman also outlines the campaign issues in a 
speech. Nominations for President are made by calling the 
roll of the delegations. Seconding speeches often are made. A 
majority vote is necessary to nominate in the Republican con- 
vention while the Democrats require two-thirds. After the 
candidate for President is nominated, a choice for Vice Presi- 
dent is made, following the same procedure. A platform is 
adopted. Committees on notification of the two candidates are 
named and the convention adjourns after authorizing the 
national committee to fill any vacancies on the ticket. The na- 
tional committee, composed of a man and woman from each 
state and territory, assumes office upon adjournment of the 
convention, the members being selected by the delegations or 
by state conventions or primaries if so authorized by state 
statutes or party rules. 

Power of appointment.— Despite the fact that the positions 
in the Governmental service which are made under civil service 


92 OUTLINE OF AMERICAN FEDERAL GOVERNMENT 


regulations show a growth almost every year, the patronage at 
the direct disposal of the President is great. He names all of 
the heads of departments and of the independent establish- 
ments, and generally their principal assistants. In addition, he 
appoints Federal justices and judges, when vacancies occur on 
the bench. He names ambassadors and ministers to foreign 
powers, collectors of internal revenue, United States marshals, 
district attorneys, collectors of the ports, governors of the 
territories, and other important officials, substantially all of 
which appointments are given to his party workers. He also 
names the first, second, and third class postmasters, officers of 
the Army, Navy, and Marine Corps, and the principal sub- 
ordinate positions in the Foreign Service, such as consuls and 
vice-consuls and diplomatic secretaries, but as regulations have 
been prescribed by the departments concerned with these ap- 
pointments, they are rarely considered a part of patronage 
except in the case of the postmasters.® 

Along with the power of the President to appoint, he also 
has the power to remove all of these appointees except the 
justices and judges of the Federal bench, who, with the excep- 
tion of those serving in the territories and the lower courts 
of the District of Columbia, are named for life or the duration 
of their good behavior. The President is not hindered by 


appointing some one to the classified service without examina- 


tions, as he has that right under executive order and often 
exercises it. These positions, however, pay salaries that are 
relatively small. The President does not have the authority to 
remove civil service employees, but they may be dismissed when 


such dismissal will promote the efficiency of the Civil Service, 


and so, indirectly, his influence may be felt there. For other 
positions filled by Presidential appointment, he has the unquali- 
fied right of removal.” This power of removal may be exercised 
without the approval of the Senate, which, however, must con- 
firm all appointments made by him, except those by executive 
order in the classified service, members of international com- 
missions, and a limited personal secretarial force. 

Congress may give to departmental heads and courts au- 
thority to name their own subordinate officials.® 


°Ibid., Art. II, Sec. II, Par. 2. 
"Myers vs. U. S., 47 S. Ct. 21; 272 U. S. 52. 
* Constitution, Art. II, Sec. II, Par. 2. 
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Legislative power.—The President has the authority to call 
Congress or either house into special session at any time that 
he deems that the press of public business is great enough to 
warrant it. Since Congress does not meet in regular session 
until more than a year following its selection, the President 
often finds it desirable to have the legislative body convene 
shortly after the term of its predecessor has expired. This has 
been true particularly during the past several years when the . 
Presidents have called Congress into special session to provide 
for tariff revision in fulfillment of campaign pledges. As a 
corollary to his power to convene Congress, he also may ad- 
journ it when the two houses are unable to agree upon a date 
of adjournment. This, however, is a power which no President 
has ever exercised.® 

A source of much of the President’s influence in Congress 
has been in his privilege and duty of advising Congress of the 
state of public affairs and consequently in making recommenda- 
tions for new legislation. He does this through two kinds of 
messages. His annual messages often are extended statements 
of political policy with recommendations for the necessary 
legislation to put them into effect. They, too, include a great 
deal of mater of a non-controversial or quasi-controversial _ 
nature, containing information which the heads of the depart- 
ments and the establishments have submitted to the President 
for his approval and recommendation to Congress. Special 
messages are sent whenever, in his opinion, the state of govern- 
mental affairs warrants them. They may be lengthy documents 
concerning matters of great importance, or a mere statement 
of the President’s action on a specified bill or resolution or in 
transmitting papers from one of the executive branches of 
the Government to Congress. Presidents Washington, John 
Adams, Wilson, Harding, and for a portion of his term, 
Coolidge, delivered their annual and most important special 
messages in person by addressing the two houses in joint ses- 
sion. The more general practice has been for the President to 
transmit his message in writing, to be read separately to the 
two Houses of Congress. President Jefferson inaugurated this 
practice because of his poor speaking voice.’° The President 
has the right to approve bills or joint resolutions of Congress. 


°Ibid., Art. II, Sec. III. 
* Tbid., Art. II, Sec. III. 
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If he approves them, no further action is necessary. In this 
event, he notifies Congress of such approval. If he holds a bill 
for ten days (Sundays excepted) without taking any action and 
before sine die adjournment of Congress at its last session, 
the bill becomes a law without his approval. President Cleve- 
land thus permitted the Wilson-Gorman Tariff bill of 1894 to 
become a law without his approval, because he did not regard 
it as a proper fulfillment of campaign pledges. He may give 
either an actual or a pocket veto to a bill or joint resolution 
which he does not approve. If he gives an actual veto, he 
returns the bill to the House of Congress in which it originated 
with the reasons for his action, and it only becomes a law then 
if it is again passed by both houses by a two-thirds vote. The 
pocket veto occurs when Congress adjourns before the bill has 
been in the hands of the President for ten days. If he does not 
then sign it, it has the same effect as if he had vetoed it. For- 
merly, under Presidential practice, bills were not signed after 
the close of a session of Congress, but President Wilson in June 
1920, upon the opinion of his Attorney General, did sign such 
bills, establishing a new practice—that of having ten days in 
which to consider a measure. When the President vetoes a bill 
while Congress is in session, he must return it, with his reasons 
for the veto, within ten days (Sundays excepted) after the 
date of its passage by Congress.1! 

The President does not have the privilege of many gov- 
ernors of states, that of vetoing special items of appropriation 
bills. He has but the two options: that of accepting, or that of 
rejecting the measure. This has resulted in the attaching of 
many riders to appropriation bills and incorporating other 
legislation objectionable to the President on the more impor- 
tant Congressional acts, and often he accepts the same rather 
than run the risk of killing the entire bill by returning it to 
Congress with a veto, when that body, perhaps, would not be 
disposed to pass one that was more to his liking. 

The President’s influence over legislation is great even apart 
from his right to recommend to Congress and his power of 
veto.” Often, through interviews with the press, he attempts 
to create public sentiment in behalf of his pet measures. Such 
sentiment is expected to find expression in telegrams, letters, 


“Tbid., Art. I, Sec. VII, Par. 2. 
“Ibid., Art. II, Sec. IIL. 
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and appeals to members of Congress to aid him in his program. 
Often, such appeals give him the needed support. 

Ordinance power.—Many acts are passed by Congress 
which are incomplete in that they do not have detailed pro- 
visions for carrying them into effect. The President has the 
authority to promulgate regulations to supplement and make 
operative these laws. In many cases this power is almost as 
great as legislation. Such is the ordinance power of the 
President. : 

Foreign relations.—The President is the active director of . 
the Government’s foreign policy. So important is his work in 
the field of international relations, in fact, that some Presi- 
dents have written the more important diplomatic notes them- 
selves over the signatures of their Secretaries of State. The 
President is empowered to negotiate treaties with foreign 
countries, subject to the approval of two-thirds of the Senate. 
While he rarely participates in the conduct of negotiations for 
these treaties, he inspires, and, at least, approves the policy 
pursued. The treaties themselves, ordinarily, are negotiated by 
the Secretary of State with the foreign ambassadors accredited 
to the United States and stationed in Washington, or by ex- 
changes of communications between the Secretary of State and 
the head of the department of foreign affairs of the other 
government, through the medium of ambassadors and min- 
isters. In the vast majority of cases in history, the Senate has 
approved the treaties, conventions, protocols, and other inter- 
national agreements which have been submitted to it by the 
executive, but there have been notable exceptions. The fact 
that a two-thirds majority is necessary for such approval 
makes it almost impossible for a treaty to become a party issue 
and then be ratified, as the Senate has rarely been controlled 
by one party holding two-thirds of the membership, and even 
in such cases there has been a divergence of opinion on matters 
of foreign policy. A notable instance of disagreement between 
the President and the Senate over a treaty was on the ratifica- 
tion of the Versailles pact, containing the covenant of the 
League of Nations, which failed to receive a two-thirds vote 
with such reservations as were approved by President Wilson, 
and also with the Lodge reservations, which were adopted by 
the Republican majority in the face of fairly general Demo- 
cratic opposition. Amendments and reservations to the treaties 
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may be adopted in the Senate by a majority vote, but subject 


to their acceptance by the President.*? (See pages 46-47.) 

Under the President’s general power of appointment, he 
names the ambassadors and ministers to foreign countries 
subject to confirmation by the Senate. For the most part, these 
appointments are given to active party workers who have 
made large contributions to campaign funds. It is not neces- 
sary, however, for the President to send to the Senate for 
approval the names of men who are to represent this Govern- 
ment at international conferences. President Wilson attended 
the Paris Conference in his own right and named four associ- 
ates to accompany him without sending their names to the 
Senate for approval.'* 

Occasionally the President evades the Senate control on the 
treaty making process by entering into executive agreements 
with foreign governments which ordinarily are nothing but the 
expression of a policy contained in exchange of notes. Of such 
character was the Lansing-Ishii agreement of 1917, which 
conceded to Japan a superior interest in China. Such agree- 
ments have binding effect only in so far as a government would 
ordinarily be expected not to repudiate the same without in- 
curring the displeasure of the other party. 

The President also receives ambassadors and ministers from 
foreign governments. This may result in the formulation of 
policies. Likewise, it is his privilege to request the recall of any 
foreign envoy accredited to this Government when he has so 
conducted himself as to bring about the displeasure of the 
United States Government. In addition, he may hand such dip- 
lomatic official his passports, which is, in effect, a peremptory 
dismissal from the privileges of representing his government 
at Washington. Likewise, the President may recall ambassa- 
dors, ministers, and other diplomatic officials stationed abroad. 
The power of recall of American envoys, and of handing pass- 
ports to the foreigners here, may precipitate this country into 
war. In fact, with the major powers, such recall or dismissal 
has, at the time of a crisis in the relations between the two 
governments, generally led to war. The dismissal of German 
Ambassador Von Bernstorff was followed by the Congres- 
sional declaration of war in 1917. 


*Ibid., Art. II, Sec. II, Par. 2. 
“Ibid., Art. II, Sec. II, Par. 2. 
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Military power.—The President is commander-in-chief of 
the Army and Navy and also of the state militia when called 
into the Federal service. While Congress provides and equips 
the whole of both military and naval forces, the President very 
largely directs, promulgates, regulates, provides for, and con- 
ducts. He has the authority to name all of the regular officers 
of the Army, Navy, and Marine Corps, with the consent of the 
Senate and also all of the officers of the reserve branches of 
these services, but only the commissions of general officers in 
the reserve are subject to confirmation by the Senate. The . 
officers of the militia are appointed by the states, and when 
this branch of the service is inducted into Federal activity, its 
officers are ordinarily given new commissions in the Federal 
service. Under the Constitutional authority which the Presi- 
dent exercises as commander-in-chief of the military and naval 
forces, he could unquestionably lead the American forces in 
battle, should he see fit to do so. This would ordinarily be an 
unwise thing for a President to do, although many saw military 
service before their elections to the Presidency.*® 

Judicial relations—The only judicial or semi-judicial 
process to which the President is subject is that of impeach- 
ment by Congress. Chief Justice Marshall, in the famous trial 
of Aaron Burr for treason, attempted to have his kinsman, 
President Jefferson, testify by virtue of a subpoena duces te- 
cum. Jefferson ignored the action of the court, maintaining that 
public business demanded his attention elsewhere. In Missis- 
sippi vs. Johnson,?® that state attempted to restrain the Presi- 
dent from carrying out reconstruction but the courts would 
not lend their aid. In all probability, no justice or judge would 
attempt to bring the President into court to testify in a civil 
or criminal case or even to mandate him to perform a min- 
isterial duty such as is often required of his subordinate officers. 
It would be futile for the courts to attempt to bind the Presi- 
dent to their will. As commander-in-chief of the Army and 
the Navy, he could by calling these agencies to his support, 
successfully resist any attempt of the judiciary to bring him to 
task. 

Pardoning power.—The President has the authority to 
grant reprieves and pardons in all cases except to ‘those con- 


* Ibid., Art. II, Sec. II, Par. 1. 
* Mississippi vs. Johnson, 4 Wallace 475. 
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victed and removed from office by impeachment proceedings. 
Pardons may be unconditional, and thus forgive the person for 
the commission of the crime; or they may be conditional. The 
latter are reprieves, or stays in the enforcement of the penalty, 
and do not blot out the offence, as is the case when the crime 
is forgiven by a President. The President may exercise the 
power to pardon at any time after the commission of the 
crime, and it is unnecessary for him to wait for the trial 
and conviction of the person so accused. The President is 
without authority to pardon persons convicted of crime under 
the laws of the states. His pardoning power includes the right 
to remit fines, commute penalties, and restore political rights.17 

The President as a party leader.—President Taft not infre- 
quently referred to himself as the titular head of the Repub- 
lican party. Taft’s terminology was correct. The President is, 
as long as he is in office, the nominal head of his party, even 
though there may be one or more large factions in Congress 
which are not in harmony with his views. The source of fac- 
tionalism often is selfish. Many of the President’s own party 
may oppose him on part or all of his legislative program. 

The Constitution, as framed, allows considerable latitude 
concerning the powers which the President may exercise. Many 
Presidents have been content to permit Congress seemingly to 
take the initiative in a large part of the legislation. Others 
have attempted, through the dominating force of their 
personalities, to maintain the initiative, and thus to drive legis- 
lation through Congress. The President, therefore, from the 
standpoint of leadership, may be strong or weak. Likewise, 
Congresses may be strong or weak. If one is weak and the 
other strong, the one of strength may predominate in the 
policy formulating and execution. If both are weak, there is 
likely to be little accomplished of lasting importance. If both 
are strong, a constant conflict is likely. President Jackson, 
about whose abilities and capacities to govern there always will 
be a difference of opinion, in his characteristic way, never hesi- 
tated to fight Congress in behalf of his principles. Truly he was 
a strong executive. President Johnson, another strong execu- 
tive, found himself faced by the Congress,chosen by the same 
groups which had elected him, but which was entirely at vari- 
ance with his views on reconstruction of the South. Being of a 

* Constitution, Art. II, Sec. II, Par. 1. 
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strong will, he fought Congress month after month, and the 
latter body only triumphed because it was able to pass legisla- 
tion over his veto and supported the selection of a successor 
who was likely to do its bidding. In President Wilson, the 
Democrats in Congress recognized that he had a greater capac- 
ity for governmental matters than they, and they followed him 
more or less blindly in his legislative program during his first 
term with scarcely a word of disapproval. The more docile 
type of executive, such as Presidents McKinley, Taft, and 
Harding, acquiesces very largely to the Congressional will. 

The cabinet.—No provision is made in the Constitution for 
a cabinet. Congress was authorized to establish departments, 
and has created ten. The heads of these departments constitute 
the President’s cabinet, and are his particular set of advisers 
on administrative measures. The Attorney-General sat with 
the cabinet from the beginning, long before the Department 
of Justice was organized. The cabinet meets regularly once 
each week for conference. Vice President Coolidge sat as a 
member of the cabinet during the Harding administration. 
When President Wilson went to Europe to assist in drawing 
the peace treaty which ended the war with Germany, Vice 
President Marshall presided at cabinet meetings. Under Presi- 
dent Harding, if a head of a department were absent, his 
ranking assistant attended the meeting in his stead. Occasion- 
ally, an outsider may attend a cabinet meeting to advise on a 
matter of deep importance. Once when Robert Lansing was 
counselor of the State Department under President Wilson, he 
attended a cabinet meeting to advise the members as to the 
policy to be pursued in drafting notes to Germany in the matter 
of her unrestricted submarine warfare. If the President chooses 
to discontinue cabinet meetings he may do so. 
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Administrative structure-——Under the authority of the 
Constitution to organize departments and to carry out its 
powers, Congress has created ten departments. The depart- 
ments of Foreign Affairs (the name was changed two months 
later to State), War and Treasury were established in 1789. 
The Navy Department was created in 1798, the Post Office 
service was raised to the dignity of having its head admitted 
to the cabinet in 1829, the Interior was created in 1849, that 
of Justice in 1870, Agriculture in 1889, and Commerce and 
Labor in 1903. The last named was divided into two distinct 
departments in 1913. The principal aides are under-secretaries 
or assistants, while the bureaus, divisions and offices under 
their supervision are headed by directors, commissioners or 
chiefs. Ample administrative and clerical forces are provided, 
most of the members of which are appointed from the civil 
service lists. Solicitors and attorneys are included among the 
officials. The President, or Departmental heads, appoint the 
assistants, directors, commissioners and chiefs, and a few of 
these have risen from the ranks of the classified service. Most 
of these offices, however, are filled by political workers. 

In addition to the departments, Congress has created sev- 
eral establishments which are entirely independent of control 
from the departments. Some are commissions, and others per- 
form work of such character as to render it inadvisable to 
include them as part of the organization of any department. 
(See Chapter IX.) 

Department of State-——The Department of State is headed 
by the Secretary of State who, under Presidential direction, has 
supervision of the work of the ambassadors, ministers, and 
consuls, and carries on correspondence and negotiations with 
the representatives of foreign powers accredited to this coun- 


try. He may negotiate treaties directly with representatives of — 
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foreign governments. He also represents the President in 
correspondence with the governors of the several states. The 
official seal of the United States is in the custody of the Secre- 
tary and he countersigns and affixes it to all treaties, executive 
proclamations, various commissions, and to warrants for the 
extradition of fugitives from justice when they are demanded 
from other countries with which we have extradition treaties. 
The Secretary of State heads in rank the members of the cab- 
inet. It is the only cabinet position which, it has been consid- 
ered, a former Presidential nominee of his party may accept 
without loss of dignity to his political standing. The Secretary 
is the custodian of all treaties, protocols, and agreements made 
with foreign countries, and of the laws of the United States. 
He has supervision of the granting of passports to American 
citizens desiring to travel abroad and likewise issues the 
exequaturs to consuls of other countries located here. He pre- 
sides at international conferences held in this country. It is his 
duty to publish laws and resolutions of Congress, amendments 
to the Constitution, and proclamations declaring the admission 
of new states into the Union. 

The Secretary’s principal assistant is the Under-Secretary of 
State. There are also four assistant secretaries. The world is 
divided geographically into six divisions for the supervision of 
diplomatic, consular and economic relations as follows: Far 
Eastern, Latin American, Western Europe, Near Eastern, 
Mexican, and Eastern Europe. At the head of each of these 
divisions is a chief. Likewise there are other divisions and 
offices to take care of the routine work. 

The more important ranks in the diplomatic service are 
those of ambassador, minister, minister resident, commis- 
sioner, chargé d’affaires, agent, counselor and secretary. Am- 
bassadors extraordinary and plenipotentiaries are fourteen in 
number, and are accredited to Argentina, Belgium, Brazil, 
Chile, Cuba, France, Germany, Great Britain, Italy, Japan, 
Mexico, Peru, Spain, and Turkey. They are diplomatic repre- 
sentatives of the first class, head embassies, and have the 
authority directly to negotiate treaties with the proper officials 
of the country to which they are accredited. Envoys extraor- 
dinary and ministers plenipotentiary are diplomatic representa- 
tives of the second class, and are accredited to most of the 
other countries with which this country maintains diplomatic 
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relations. A minister may not directly negotiate a treaty. Min- 
isters head legations. A somewhat lower grade is that of 
minister resident and consul general to Liberia. The foregoing 
officials are named by the President, as are the other principal 
officials in the Foreign Service, but these positions generally 
are given to party workers who have the means sufficient to 
observe the social obligations which the offices entail. Commis- 
sioners are appointed for particular purposes. Often a com- 
missioner represents this country pending the resumption of 
full diplomatic relations. Chargés d’affaires are officials of 
lesser rank in the foreign service who are temporarily in 
charge of an embassy or legation during the absence of the 
ambassador or minister. Agents are accredited to dependent 
states. There is now an agent and consul general to Morocco. 
Counselors, who are members of the regular foreign service 
staff, are next in rank to the chiefs of the mission at which they 
are assigned. Secretaries are minor diplomatic officials. The 
purpose of the diplomatic service is to promote, safeguard 
and defend the interests and the good name of the United 
States in foreign countries.t Other departments may maintain 
attachés, who are affliated with the diplomatic missions, such 
as military, naval, and commercial attachés. 

The other coérdinate branch of the Foreign Service is the 
consular service. Consular officers are commercial or business 
representatives of this country stationed at foreign capitals and 
at important ports, trade centers, and commercial cities. They 
are not public ministers. The grades in this service are these: 
consul general, consul, vice consul, interpreter and student in- 
terpreter. Consuls general are of the following three cate- 
gories: those having supervisory authority over a given 
territory, such as the one at London, who has supervision of 
all of the work of the British Isles; those performing semi- 
diplomatic functions and stationed at the capitals of self- 
governing dominions where there is no American diplomatic 
mission, for example the one at Calcutta, India; and those 
occupying particularly important posts, such as the one at 
Liverpool, England. A consul may be in independent charge of 
a consulate or assigned to other duty for the performance of 
special work. Career vice consuls are those who have entered 
the service by virtue of examination and are eligible to ad- 

*Tracy H. Lay, “Foreign Service of the United States,” Ch. IV. 
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vancement. Non-career vice consuls have not so entered, and 
are commissioned in order that they may perform certain speci- 
fied official duties, such as notarial work. Interpreters have 
been promoted from the position of student interpreter, and 
they are appointed for work in Oriental languages in the 
Turkish and Japanese embassies and the Chinese legation. 
They are eligible for promotion to higher grades in the For- 
eign Service. Consular agents, generally Americans, often are 
appointed to serve at points remote from a consulate. They 
are not eligible for promotion. Consuls general, consuls and - 
career vice consuls are appointed by the President. The ap- 
pointments of those ineligible to advancement are made by 
the Secretary of State. The consular service is obligated to 
maintain and promote all of the rightful interests of American 
citizens, to protect them in all privileges acquired by treaty or 
conceded by usage, to facilitate trade relations, to gather im- 
portant political and commercial information, to exercise 
judicial functions in certain countries (China, Morocco, Siam, 
and Turkey) where this country has extra-territorial rights, to 
aid seamen, to certify shipping, to exercise notarial functions 
including the taking of depositions, to grant visas to alien im- 
migrants and restrict the numbers embarking for this country 
in accordance with the respective legal quotas, to issue certifi- 
cates to admissible Chinese, to take charge of the estates of 
American citizens dying abroad without legal representatives, 
to maintain registers of American citizens living abroad, to 
report disasters and extend aid to American interests involved, 
to report on commercial matters, and to assist the various 
governmental departments upon matters relating to them, and 
to codperate with their respective diplomatic missions.” 

The diplomatic and consular branches were amalgamated 
into a single Foreign Service on an interchangeable basis under 
the terms of the Rogers Act of May 24, 1924. There are nine 
classes of officers in the Service, above those of vice consuls of 
career, consular assistants, interpreters, and student inter- 
preters. Appointments are made by the President as the result 
of examinations conducted by the Department. Promotions are 
made by the President.’ 

Department of the Treasury.—The Treasury Department 


2 Ibid. Ch. V. 
*Ibid., pp. 254-265, 
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is headed by the Secretary, who is charged by the statutes with 
the management of the national finances. It is the duty of the 


Secretary to superintend the collection of the revenue. With 


the exception of the money raised by the Post Office Depart- 
ment, nearly all of the revenue for the government is collected 
through the agencies of the Treasury Department. The income 
is collected by the Customs and Internal Revenue services. 
From the Customs service come all of the taxes paid because 
of the duties laid by tariff laws. The Internal Revenue service, 
which is headed by a commissioner, makes the collection of 
income, inheritance, and excise taxes, which are levied by acts 
of Congress. In addition to the obligation of the Secretary to 
receive money into the treasury, he is also its custodian. Most 
of the money of the Government is deposited in the Federal 


Reserve banks, but some is kept in other national banks. The 


Secretary prescribes forms for keeping public accounts, pre- 
pares plans for revenue improvements, and also advises Con- 
gress annually of the condition of the public finance. 

The Secretary has supervisory control of the currency. The 
Bureau of Engraving and Printing, which prepares paper 
money, and bonds and other securities for the Government and 
the Bureau of the Mint, which directs the coinage of money at 
the mints, and supervises the assay offices, are in the Treasury 
Department. The Secret Service guards against counterfeiting. 
The Comptroller of the Currency is in direct contact with the 


national banks, and conducts their supervision, requiring exam- © 


inations and reports. The Bureau of the Budget is in the 
Treasury Department but is not supervised: by the Secretary, 
as it is under the direct control of the President (see pages 
115-116). 

The Treasury Department has had assigned to it many 
duties which do not pertain directly tc the national finances. 
This is true of many of the other departments, and is a feature 
of the departmental organization, which is not always logical 
in its arrangements. Among the agencies so supervised are the 
Public Health Service with its scientific research, quarantine 
and hospital divisions; the office of the Supervising Architect, 
which directs the purchase of sites and the construction of 
Governmental buildings thereon, and the Coast Guard with its 
work of sea protection and policing, and which becomes part 
of the Navy during the time of the war. An important part of 
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the organization of the Department is the Prohibition Service 
for the enforcement of the prohibition and narcotic acts. It 
is the subject of much discussion. 

The principal assistant of the Secretary is the Under-Secre- 
tary. There are three assistant secretaries, one of whom is in 
charge of fiscal offices; another over customs, the Coast Guard, 
and prohibition enforcement; and the other supervising in- 
ternal revenue collection, and miscellaneous matters. The 
Treasury of the United States is under the supervision of the 
Secretary. 

Department of War.—The War Department is headed by 
the Secretary, who is subordinate only to the President in 
command of the military forces of the country. He is the final 
authority regarding estimates of appropriations, the purchase 
of supplies, and army expenditures. Likewise, he supervises the 
conduct of the West Point Military Academy, the Army War 
College, the citizens’ and students’ training camps, and has 
charge of national defense and sea coast fortifications, army 
ordnance and military business. The Secretary of War, ordi- 
narily a civilian, is assisted by two assistant secretaries, one of 
whom serves for the direction of aviation matters. The prin- 
cipal military assistant is the Chief of Staff of the Army. He is 
at the head of the General Staff, which is divided into five 
principal and seventeen lesser divisions. The five principal 
divisions are those of personnel, military intelligence, opera- . 
tion and training, supply, and war plans. The Adjutant-Gen- 
eral of the Army is the principal administrative officer of the 
staff. The other assistants of the Chief of Staff are the chiefs 
of infantry, cavalry, field artillery, coast artillery, air corps, 
engineers, signal service, finance, ordnance service, war serv- 
ice, chaplains, and military bureau, and the inspector, judge 
advocate, quartermaster and surgeons-general. 

The War Department has but two non-military functions 
of importance. In its administrations of the possessions, it has 
supervision of the Philippines, Porto Rico, and the Panama 
Canal Zone. The Department also supervises the construction 
of public works, including the dredging of rivers and harbors, 
the building of dams and reservoirs, the reclamation of arid 
lands, and the consummation of any other engineering projects 
authorized by Congress. The Department has supervision over 
all navigable inland waters. 
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Department of Justice—Congress provided, in 1789, for 
an Attorney-General to advise and represent the Government 
in legal and judicial matters. At first, he was considered a part- 
time employee, and was expected to have a private practice as 
well. He sat as a member of the Cabinet from the beginning. 
Eventually, the pressure of business became so great that 
solicitors and other assistants were employed by the Govern- 
ment and the Attorney-General gave up all of his private prac- 
tice. The Department, itself, was not established until 1870. 
The Attorney-General represents the Government in legal mat- 
ters generally and gives advice and opinions to the President 
and departmental heads upon their request. The principal 
assistant is the Solicitor-General, who has particular super- 
vision over the Government’s business in the Supreme and 
other courts. An Assistant to the Attorney-General is in charge 
of prosecutions for violations of the anti-trust and interstate 
commerce laws. Seven assistant attorneys-general have general 
supervisory work and such duties as are assigned to them by 
the Attorney-General. The Assistant Attorneys-General now 
are assigned respectively: defense of suits in claims against the 
Government in the Court of Claims and the district court, 
criminal cases, admiralty and finance, public lands, protecting 
the interior of the United States in customs matters, prohibi- 
tion, and taxation and administration. The Director of the 
Bureau of Investigations examines alleged offenses against the 
laws of the United States excepting the national prohibition 
and counterfeiting acts, which are a part of the work of the 
Treasury Department. . 

The Department also has a large field force with a United 
States attorney and marshal, appointed by the President, in 
each of the eighty-two judicial districts in the country and 
those existing in the territories and possessions. The district 
attorneys and their assistants represent the United States in 
suits to which the Government is a party, and prosecute viola- 
tors of the Federal laws. The marshals and their deputies 
serve writs, summon grand and petit jurors, and carry out 
orders of the courts. 

Since the United States courts will not give advisory opin- 
ions on matters referred to them by the executive departments, 
it is the duty of the Attorney-General and his assistants to 
advise the President and other Governmental officials on ques- 
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tions concerning their duties which arise from Constitutional 
and statutory interpretation. The Department also supervises 
the conduct of suits to which the Government is a party, and 
prosecutes offenders against all Federal laws. 

Department of the Navy.—The Navy Department was 
created in 1798, when international relations with France were 
such as to warrant the establishment by Congress of a new 
department. Prior to that time, naval matters had been under 
the jurisdiction of the Secretary of War. The Secretary of the 
Navy has two assistant secretaries to aid him, one of whom is 
in charge of aviation matters. The Navy Department is not 
handicapped by having to take care of many matters which are 
not logically associated with the Navy. The Secretary is sub- 
ordinate only to the President in command of the Navy and 
Marine Corps. He has general supervision over enlistments, 
the construction, manning, armament, and equipment of vessels 
of war; and is in authority over the Annapolis Naval Academy, 
the Naval War College, and all other naval institutions and 
activities. 

The Office of Naval Operations is in a similar position, 
regarding the organization of the Navy, to that of the General 
Staff in relation to the Army. The Chief of Naval Operations 
has the rank of admiral. He is assisted by the following 
bureaus: yards and docks, ordnance, supplies and accounts, 
medicine and surgery, aeronautics, construction and repair, 
engineering, and navigation, as well as by various naval boards 
and a judge advocate general. 

The Marine Corps is under the command of a major general 
commandant. Its officers and enlisted men are available for 
service both on land and sea. 

The chief non-military work of the Department relates to 
navigation and sea patrols, which find and destroy derelicts, 
icebergs, and other menaces to navigation. The bureau of aero- 
nautics aids commercial and civilian aviation, as well as the 
aviation branch of the Navy. 

Post Office Department.—The postal service was a part of 
the Treasury Department until it was organized as a separate 
department, which took place when the Postmaster-General 
was given a seat in the President’s cabinet. The Post Office 
Department always has been conducted with the object of 
breaking even in the matter of expenses, except during such 
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emergencies as the World War. Then postal rates were in- 
creased in order to make a profit for the Government. The 
expenses of the conduct of the Department nearly always ex- 
ceed the income. The deficit was attributed in one year to the 
franking privilege afforded members of Congress, of which 
they take advantage extensively in campaign times. The Post- 
master-General has four assistant postmasters-general as his 
principal aides. The First Assistant Postmaster-General has 
charge of the appointment of postmasters, the post office serv- 
ice and quarters, dead letters and parcels, and the motor 
vehicle service. The Second Assistant Postmaster-General 
directs the railway, foreign, and air mail services. The Third 
Assistant Postmaster-General supervises money orders, postal 
savings, registered mails, stamps, and finance. The Fourth 
Assistant Postmaster-General is in charge of rural mails, and 
equipments and supplies. The Department also has a solicitor, 
comptroller, and attorneys, and competent clerical, adminis- 
trative, and carrier forces. 

The Department has the largest number of employees of 
any branch of the governmental service. Most of its employees 
are under the classified service, but the first, second and third 
class postmasters, owing to the action taken during the Har- 
ding administration, are generally appointed as a result of 
party service, although they submit to an examination con- 
ducted by the Civil Service Commission. This policy since has 
been followed by President Coolidge. All of the fourth class 
postmasters, since the time of the Wilson administration, have 
been appointed under strict rules of the civil service. The great 
body of minor employees, for many years past, has been 
under civil service regulations. 

Department of the Interior—The Department of the In- 
terior, at the head of which is the Secretary of the Interior, 
was established after a long demand for it. The Secretary’s 
principal assistants are the First Assistant Secretary and the 
Assistant Secretary. The Department has in its organization 
the General Land Office, the Bureau of Reclamation, the 
Geological Survey, the Office of Indian Affairs, the Bureau of 
Pensions, the National Park Service, the Bureau of Educa- 
tion, the territories of Alaska and Hawaii, and a few eleemo- 
synary and educational institutions. The General Land Office 
is headed by a commissioner, and has supervision over all of 
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the public land, which, in the United States proper and Alaska, 
amounts to more than five hundred million acres. Most of the 
territory of the United States, outside of the original states 
and insular possessions, was in public lands, most of which 
were granted to the states as an aid to their development, to 
transcontinental railroads, to veterans of the Army and Navy, 
and to homestead settlers. The land includes mineral, timber, 
grazing, agriculture, and water power possibilities, and much 
of it is sold annually. The Bureau of Reclamation is headed by 
a commissioner who has charge of the work of irrigation in _ 
order to make available to farmers lands which heretofore 
have been unproductive because of their aridity. The Geologi- 
cal Survey, which is headed by a director, studies the geologi- 
cal, mineral, and water resources of the country, and classifies 
the public land. The Office of Indian Affairs, under the super- 
vision of a commissioner, has jurisdiction over the Indian 
reservations and the educational, mineral, and land interests of 
the Indians. The Bureau of Pensions pays pensions, to which 
veterans of the Army, Navy, and Marine Corps, and their 
widows and dependents are entitled under general and special 
acts of Congress, and also administers the allowances due to 
retired civil service employees. The National Park Service 
headed by a director supervises the development of the na- 
tional parks. The Bureau of Education, which is headed by a 
commissioner, makes investigations, gathers statistics, and 
publishes information which is of use to educators, and also 
supervises the education of native Alaskan children. It admin- 
isters the distribution of certain funds to colleges of agricul- 
ture and the mechanical arts. 

Department of Agriculture.—The Department of Agricul- 
ture was established after an existence of twenty-seven years 
as a detached bureau. The Department is headed by a Secre- 
tary, whose principal aide is an Assistant Secretary. The De- 
partment is made up of several offices, bureaus and boards. 
These bureaus are headed by chiefs. They include the bureaus 
of plant industry, weather, animal industry, experiment sta- 
tions, chemistry, dairy industry, soils, forests service, agricul- 
tural economics, entomology, biological survey, public roads, 
and home economics. Of somewhat similar organization are: 
the Federal horticultural board, the insecticide and fungicide 
board, the packers and stockyards administrations, and the 
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grain futures administration. In order to supervise the work 
of these bureaus, and to give the information to the public, 
the Secretary is greatly aided by directors of scientific, regu- 
latory, and extension work, and of information. Persons en- 
gaged in agricultural pursuits are not the only ones benefited 
by the work of this Department. The Forestry Service super- 
visés national forests with the idea of developing and conserv- 
ing their timber resources. The Weather Bureau conducts 
meteorological inquiries, and makes weather forecasts. The 
Bureau of Public Roads investigates conditions of raw ma- 
terials, construction and maintenance of roads, as well as occu- 
pying itself with irrigation and drainage questions. 
Department of Commerce.—The Department of Com- 
merce is headed by a Secretary. His principal aides are the As- 
sistant Secretary, and an Assistant Secretary for Aeronautics. 
Included in this organization are several bureaus or offices of 
rather divergent fields. The Bureau of the Census is headed by 
a director, and takes the decennial census as required by the 
Constitution, and obtains such other census and enumeration 
statistics as are provided by law. The Bureau of Foreign and 
Domestic Commerce, supervised by a director, assembles com- 
mercial statistics and investigates business possibilities for the 
benefit of American interests. It maintains commercial agents 
abroad. The Bureau of Standards, under the management of a 
director, does research work in the measurement field. The 
Bureau of Lighthouses, under a commissioner, has charge of 
the establishment and maintenance of lighthouses for the aid 
of navigation along American coasts. The Coast and Geodetic 
Survey, headed by a director; the Bureau of Navigation, under 
the direction of a commissioner; and the Steamboat Inspection 
Service under a supervising inspector, like the Bureau of Light- 
houses, play their part in aiding navigation. The Patent Office, 
under a commissioner, grants patents for seventeen years to 
inventors upon the filing of descriptions of their inventions. 
The Bureau of Mines, at the head of which is a director, in- 
vestigates ores, mining methods, and accidents at mines. The 
Bureau of Fisheries, under a commissioner, is attempting to 
increase the fishing possibilities of American waters. 
Department of Labor—The Department of Labor is 
headed by a Secretary, who is assisted by a First and Second 
Assistant Secretary. The Commissioner General of the Bureau 
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of Immigration has charge of the administration of the Immi- 
gration laws governing the admission of aliens, as well as the 
deportation of undesirable foreigners who have entered the 
United States illegally, or have so conducted themselves here 
that the best interests of our nation demand that they be 
returned to their native countries. The Commissioner of the 
Bureau of Naturalization is in charge of the supervision and 
examination of aliens prior to their admission to citizenship by 
the courts. The Children’s Bureau, at the head of which is a’ 
chief, looks after the welfare of children. The Women’s 
Bureau, under the supervision of a director, was created par- 
ticularly for the advancement of wage-earning women. An 
Employment Service, with a director-general at its head, seeks 
to find employment for the idle. The Bureau of Labor Statis- 
tics, headed by a commissioner, gathers such information and 
statistics as may be of value in the solution of labor problems. 
The Director of Conciliation seeks to keep disputes between 
labor and capital at a minimum. The Housing Corporation, 
headed by a director, is now attempting to dispose of property 
acquired during the World War, and used for housing workers 
in war industries. 


f 


CuaptTerR IX 
THE INDEPENDENT ESTABLISHMENTS 


Civil Service Commission.—The Civil Service Commission 
was organized in 1883 under the terms of the Pendleton Act 
passed by Congress that year. The Act provides for the ap- 
pointment of three commissioners, not more than two of whom 
shall be adherents of the same political party. Ordinarily, the 


President appoints two members from his party on the Com- 


mission and another from the minority party, although for a 
time, under President Roosevelt, two of the three members 
were Democrats, and under President Wilson, during the lat- 
ter part of his administration, one was a Democrat, one was a 
Republican, and the other designated herself a “California 
Republican.”” President Harding, when he assumed the Presi- 
dency, named a Republican to succeed the Democrat and there 
was no Democratic commissioner until one was appointed by 
President Coolidge to succeed the ‘‘California Republican,” 
who died. 

The Commission is obligated to aid the President in prepar- 
ing suitable rules for open competitive examinations for test- 
ing the fitness of applicants for the classified service. These 
examinations may be assembled or non-assembled; the first 
requiring the answering of questions to determine the eligibil- 
ity of the applicant, and the other merely requiring the appli- 
cant to qualify by means of demonstrating suitable education 
and experience. Persons in the classified service may not be 
solicited for campaign contributions and may not collect such 
contributions under penalty of fine or imprisonment. 

Appointments from eligible lists of those qualified are made 
to the departmental service at Washington and to the field 
service. Where appointments are made to the departmental 
service, the apportionment is by states, territories, and the Dis- 
trict of Columbia, no such geographic division being entitled 
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to more than its pro rata number a appointments according to 
population. Appointments in the field service are made without 
this geographic prohibition. When a vacancy exists in the 
classified service, it is customary for the office in which there is 
such a vacancy to ask the Commission to submit the names of 
three on the eligible list for appointment. It then becomes the 
duty of the appointing office to make any selection from the 
three, regardless of their relative examination ratings. In 
submitting three such names, however, the Commission is 
bound to name the three highest on the eligible list, unless a 
person with a higher average is available, and one of the three 
to be considered is from a state, territory, or the District of 
Columbia having more than its share in the classified service. 
The first classification of the service, in 1883, included 13,294 
employees. This was extended by act of Congress and 
Presidential orders in pursuance of authorization by Congress 
to 559,138, in 1927. Examinations are held in the principal 
cities throughout the country through the agency of local 
boards of examiners, the members of which are detailed from 
other branches of the governmental service. These boards 
number approximately 4,000. The appointment of unskilled 
laborers is the result of physical tests and, although outside the 
Civil Service Act, is auxiliary to its rules. 

Every extension of the Civil Service has meant a decrease 
in the amount of Federal patronage. The most important ex- 
tension proposed, from the standpoint of patronage, has been 
in the appointment of postmasters. All postmasters of fourth 
class cities are now under civil service law and regulation. 
Appointments of first, second, and third class postmasters are 
now made as a result of examinations conducted by the Civil 
Service Commission, but these positions have not as yet been 
included by legislation under the head of the Civil Service and 
have resulted, under the administrations of Presidents 
Harding and Coolidge, in the appointment of active Repub- 
lican workers to nearly all of these positions. 

The Commission is permitted, under the Retirement Act of 
1926, to issue certificates permitting the retention of employees 
beyond retirement age upon official request of the department 
concerned; to keep other information useful to the Commis- 
sioner of Pensions; and to keep the needful tables and records 
required for carrying out the provisions of the Act. 
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Interstate Commerce Commission.—The Interstate Com- 
merce Commission was created by act of Congress in 1887, 
and originally provided for a commission consisting of five 
members. This number was increased in 1906 to seven mem- 
bers; in 1917 to nine members; and in 1920 to eleven members, 
the present number. The members of the Commission alter- 
nate, serving one year each as chairman. The duties of the 
Commission have been greatly increased by various amenda- 
tory and supplementary enactments, among the most impor- 
tant being an act of 1889, the Elkins Act of 1903, the Hepburn 
Act of 1906, the Mann-Elkins Act of 1910, acts of 1912 and 
1917, and the Esch-Cummins Transportation Act of 1920. 
The Commission has authority over all common carriers en- 
gaged in the transportation of oil or other commodities, except 
water and natural or artificial gas, by means of pipe lines, and 
telegraph, telephone, and cable companies where the wire or 
wireless is used in sending messages from one state, territory, 
or District of the United States to any other state, territory, 
or District, or to any foreign country, and to common carriers 
engaged in interstate transportation of passengers or property 
wholly by railroad or partly by railroad and partly by water, 
when both are used under a common control; and to express 
companies and sleeping-car companies, bridges, ferries, car 
floats, and lighters, and to terminal and transportation facili- 
ties in such interstate transportation, and the agencies for the 
transmission of intelligence and messages by the use of electric 
energy. 

The Commission has authority to regulate, act, and advise 
regarding facilities and carriers of interstate commerce as well 
as the issuance of securities, the opening and abandonment of 
lines, and the use of block signals and other safety appliances 
by them. All rates must be just and reasonable, and unjust dis- 
criminations and unreasonable preferences are prohibited. A 
higher rate for a shorter than that for a longer haul over the 
same line in the same direction is prohibited under most cir- 
cumstances. The Commission may require carriers to establish 
through routes and joint rates, and, in emergencies, may estab- 
lish such routes itself. The pooling of freights of different 
competing railroads is permitted under the Esch-Cummins Act 
of 1920 and the Commission is required to make rates that 
will yield the carriers as a whole in each group or territory 
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designated a fair return on the value of the property at five 
and a half per cent. Money in excess of this amount is dis- 
tributed, one half to the carriers for a reserve fund and the 
other half to the Commission for a contingent fund out of 
~which loans may be made to carriers, or for the purchase of 
transportation equipment or facilities, or for lease by the 
Commission. The Act also authorized the Commission to plan 
for the consolidation of railroad properties into a limited 
number of systems, and carriers may, with the approval of the 
Commission, consolidate their properties without violation 
of the anti-trust laws. The Esch-Cummins Act also authorized 
consolidation of four express companies. (See pages 65-68.) 

Bureau of the Budget—The Bureau of the Budget was 
created in 1921, thus introducing the budget into the Federal 
Government. The Bureau is under the immediate direction of 
the President, for, though it is in the Treasury, it is inde- 
pendent of that department. While the President is given the 
responsibility for the preparation of the budget, the work 
itself is performed by the Bureau, at whose head is a director 
appointed by the President. 

The head of each of the departments, and of the establish- 
ments, designates an official to act as budget officer. It is the 
duty of this official to make estimates of expenditures neces- 
sary for his particular department or establishment. Often 
when these estimates are sent to the Director, he holds hear- 
ings to determine whether they are proper. The Bureau has 
the authority to change the estimates, the tendency being to 
reduce them. The estimates of the judicial branch of the Gov- 
ernment and of Congress may not be changed. 

The estimates must be sent to the director of the Bureau 
by September 15 of each year, in order that they may be 
examined before the convening of Congress in December. They 
are transmitted to Congress by the President at the opening of 
each regular session for consideration in framing the bills for 
the ensuing fiscal year, which begins July 1. At the same time, 
Congress is advised of the amounts of the current appro- 
priations. 

In the event that deficiencies or emergencies arise, the Direc- 
tor may recommend special appropriations, which pass Con- 
gress in the form of deficiency bills. When the estimates are 
under consideration by the House appropriations committee, 
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no increases will be considered above the amounts recom- 
mended by the Bureau of the Budget. This is in keeping 
with the spirit of the act to make the necessary govern- 
mental appropriations within the amounts suggested by the 
responsible officials. | 

The Bureau also is given authority to inspect the different 
executive and administrative offices of the Government and 
to make recommendations to the President and to Congress 
as to the regrouping of services or improvement in methods 
of administration. 

A part of the Bureau is the Chief Coordinator, General 
Supply Office. This official aids the President by advice re- 
garding the codrdination of the activities of the different 
departments and establishments in matters of routine business, 
so as to effect the maximum of efficiency and economy in 
governmental operations. Thus the President is enabled to 
unify routine business without unnecessary red tape. Parts 
of the General Supply Office are: the Federal Purchasing 
Board, the Federal Liquidation Board, the Federal Traffic 
Board, and kindred agencies, which operate to effect govern- 
mental economy in the purchase, sale, and disposition of 
public property. 

General Accounting Office—In harmony with the idea of 
the Bureau of the Budget was the establishment of the Gen- 
eral Accounting Office, in 1921, which succeeded the old 
departmental auditors, who worked under the direction of 
the Comptroller of the Treasury. The Comptroller-General 
has had his tenure extended to fifteen years. He is not eligible 
to reappointment, and heads the Accounting Office. This 
oficial may be removed from office only by joint resolu- 
tion of Congress. This office is independent of control by 
any of the departments. Forms, systems, and procedure in the 
administration of funds are prescribed by the Office and recom- 
mendations as to improvements of existing procedure are made 
to Congress. All expenditures must be audited here, with the 
result that the Government is saved from the necessity of mak- 
ing many improper and illegal payments. Payments rejected 
by the Comptroller-General may only be made by special act of 
Congress, which rarely follows. 

The Federal Reserve System.—The Federal Reserve Sys- 
tem was created by act of Congress in 1913. The act provides 
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for a Federal Reserve Board consisting of the Secretary of 
the Treasury and the Comptroller of the Currency as ex officio 
members, and six other members appointed by the President 
for terms of ten years each, one of whom is designated as 
Governor, and another as Vice Governor. The Board has 
the following powers: to regulate the issue and retirement of 
Federal Reserve notes; to suspend or remove any official or 
director of any Federal Reserve bank; to suspend any reserve 
requirement; to pass upon the discount rates of the different 
Federal Reserve banks; and to exercise general supervision 
over the Federal Reserve banks. 

The Board is assisted by an advisory council consisting of 
twelve bankers, one being chosen annually by the board of 
directors of each Federal Reserve bank. This council aids the 
Board through conferences on general business conditions 
and makes recommendations to the Board regarding regula- 
tion discount rates, note issues and reserves. All sectional 
thought is thus heard by the Board. 

The country has been divided into twelve districts, in each 
of which there is a Federal Reserve bank. These banks are 
located at Boston, New York, Philadelphia, Cleveland, Rich- 
mond, Atlanta, Chicago, St. Louis, Minneapolis, Kansas City, 
Dallas, and San Francisco. All national banks are members 
of the reserve bank in the appropriate district, and state 
banks may join by complying with the requirements of the Act. 
Each member bank is required to contribute an amount equal 
to six per cent of its combined capital and surplus in stock. 
Each Federal Reserve Bank is managed by a board of nine 
directors, chosen in the following ways: three persons named 
by the Federal Reserve Board and who represent the Board; 
three persons engaged in the banking business and chosen by 
member banks in the district; and three persons actively en- 
gaged in their district in commerce, agriculture, or some in- 
dustrial pursuit, and chosen by member banks in the district. 
In the election of directors of these banks, each member bank 
has one vote. The member banks are classified by the Fed- 
eral Reserve banks into three groups, the banks in each group 
consisting as nearly as possible of those with similar capitaliza- 
tion and having the privilege of electing one banker and one 
business man as directors. In so doing, small banks and 
medium-sized banks, as well as banks with large capital, secure 
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representation on the board of directors of the Federal Re- 
serve bank of their district. 

The dividends, limited to six per cent of the capital, are 
cumulative, and the profits exceeding that amount are paid to 
the Government. 

A system of reserves has been provided by the Act, with 
the division of the system into three classes: central reserve 
city banks in the largest cities, reserve city banks in cities 
of the next size, and country banks. These reserves are kept 
with the Federal Reserve bank of the district. The central 
reserve city banks must place in reserve thirteen per cent of 
their demand deposits, that is, those that may be withdrawn 
with less than thirty days’ notice, and three per cent of their 
time deposits, which are those that may require thirty days 
or more of notice before payment. The reserve city banks 
similarly must place in reserve ten per cent of their demand 
deposits and three per cent of their time deposits, and the 
country banks, seven per cent of their demand deposits and 
three per cent of their time deposits. 

Each Federal Reserve bank must keep a cash reserve of 
thirty-five per cent against deposits on hand. 

Under the Act there are three types of bank notes: Na- 
tional bank notes secured by Government bonds, as before; 
Federal Reserve bank notes, secured by Government obliga- 
tions; and Federal Reserve notes, secured by commercial 
paper. 

The principal advantages of the Federal Reserve System are 
the elasticity of currency, and the pooling of reserves which 
is afforded. Provisions for the sale and discount of commercial 
paper, and aid furnished to foreign commerce, are also helpful 
to business. 

Federal Farm Loan System.—The Federal Farm Loan 
Act, passed in 1916, provides for a Federal Farm Loan Board, 
to be composed of the Secretary of the Treasury and six 
other members appointed by the President for terms of eight 
years each. This Board supervises the chartering of Federal 
Land banks, National Farm associations, and Joint Stock 
Land banks. 

Under the System, the country is divided into twelve dis- 
tricts, containing, so far as possible, regions of diverse char- 
acter and development, in each of which there is a Federal 
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nine directors, of whom six are local directors elected by the 
farm loan associations of the district, and three district direc- 
tors appointed by the Federal Farm Loan Board. The capital 
stock of each bank is $750,000, divided into shares of $5 each. 
The Government takes all shares not subscribed for but is 
not entitled to dividends which individuals, firms, corpora- 
tions or states may receive if share holders. 

The National Farm Loan associations are co6perative 
associations, organized by groups of farmers for the purpose 
of securing credit from the Federal Land bank. Any ten or 
more owners, or prospective owners, of farm land qualified as 
security for a mortgage under the terms of the Act, may form 
such an association. A directorate of five manages each asso- 
ciation. The capital stock varies with the amount of loans 
secured, one share being issued for every loan of $200 or 
major portion thereof. Thus the borrowers may earn any 
dividends. The responsibility for obligations is placed on all 
shareholders to double their holdings. In order to secure a 
loan, the applicant must receive the approval of the three 
members of the association’s loan committee, and a Federal 
Land bank appraiser. The Land bank advances the funds on 
first mortgages and sells farm loan bonds in the market. The 
bonds are obligations of all the Federal Land banks. The 
loans are discharged only on the amortization principle. The 
maximum interest that may be charged is six per cent. 

Joint Stock Land banks differ from the Federal Land banks 
in that their loans as a rule are not made through the National 
Farm Loan associations. The bank’s minimum capital is 
$250,000; its board of directors is composed of not less than 
five, all of its own choice. The sizes and purposes of its loans 
are at its own discretion. Its securities are obligations only of 
itself, but it may not issue bonds to an amount of more than 
fifteen times its capital. Its mortgages, also first collateral, 
must be deposited in trust with the Federal Farm Loan 
Registrar. Loans are repaid by amortization. 

Tariff Commission.—The present Tariff Commission was 
established in 1916, and is composed of six members, not 
more than three of whom may be members of the same 
political party. The commissioners are appointed by the Presi- 
dent. The Commission is directed to place at the disposal of 
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the President or of the Finance Committee of the Senate or 
Ways and Means Committee of the House any information at 
its command, thus assisting the principal tariff-making agencies 
in their work. The Commission is empowered to investigate 
the tariff relations between this and other countries, tariff 
regulations including preferential provisions, economic al- 
liances, export bounties and preferential transportation rates, 
importation volumes, and domestic competition with foreign 
industries. 

With the adoption of the Fordney-McCumber Tariff Act 
in 1922, containing a provision empowering the President 
to raise and lower tariff schedules within certain restrictions, 
the Commission was authorized to make investigations to 
assist the President in this work. This Act also empowered 
the Commission to investigate differences in production and 
conversion costs here and abroad, unfair methods of competi- 
tion and importation, foreign discriminations and import costs 
of foreign articles for the information of the President. 

Federal Trade Commission.—The Federal Trade Commis- 
sion was created in 1914, with five members appointed by the 
President for a term of seven years. The bi-partisan character 
of the Commission was provided for by the restriction that 
no more than three members may be of one political party. 
Practically, however, the President may name members of 
this Commission, all with the same viewpoint toward business, 
and thus in a measure defeat the aim of its creators. The 
Clayton Act passed in 1914 and the Webb-Pomerene export 
trade act of 1918 have enlarged the powers of the Commission. 

Under the terms of the act creating it, unfair methods of 
competition in commerce are declared unlawful and the 
Commission is directed to prevent persons, partnerships and 
corporations, except banks and common carriers, from using 
such unfair methods. Hearings are held concerning these 
unfair practices after investigations have been made. Appeals 
may be taken to the circuit courts of appeals and also to the 
Supreme Court upon certiorari as provided in the Judicial 
Code. Often representatives of an industry voluntarily as- 
semble at their own instance or at the invitation of the Com- 
mission to consider unfair practices with the idea of abandon- 
ing them. The Commission also has conducted many economic 
inquiries at the request of the President or of one of the 
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houses of Congress and has investigated many violations of 
the anti-trust law. Under the Clayton Act, the Commission 
has authority over price discriminations, “tying contracts” 
restricting the purchaser from dealing with the competitor, 
holding companies which have the effect of lessening com- 
petition, and interlocking directorates where one person is a 
director of more than one corporation with the possibility 
of eliminating competition between them. 

The Webb-Pomerene Act permits the formation of asso- 
ciations engaged in export trade, allowing them exemption 
from the anti-trust laws, but it also has the authority to 
prevent them from using unfair, methods of competition in 
such export trade. 

Board of Mediation.—The United States Board of Media- 
tion was organized in 1926 with a commission of five mem- 
bers appointed by the President, under the terms of the Rail- 
way Labor Act. The act applies to express and sleeping car 
companies, and railway carriers subject to the interstate com- 
merce legislation, and provides that in the event of a dispute 
between employees of carriers and groups of carriers over 
grievances arising from rates of pay, or rules and conditions 
of work, such disputes are to be considered by the representa- 
tives of the carriers and the employees, and boards of ad- 
justment are created by agreement between the parties for 
their settlement. Where the adjustment boards have not settled 
the disputes, the parties, or either party, may invoke the 
services of the Board, or the Board may proffer its services. 
When mediation services are requested or proffered, the 
Board endeavors to bring about an agreement by mediation, 
and when unsuccessful, both parties are urged, but not re- 
quired, to submit the controversy to arbitration. In the event 
the dispute is arbitrated, the representatives of the employers 
and employees each name one arbitrator, or two if the agree- 
ment to arbitrate so designates. The arbitrators thus chosen 
select the remaining arbitrator or arbitrators. If the arbi- 
trators named by the parties fail to agree upon the remaining 
arbitrator, the Board exercises this authority. Agreements to 
arbitrate are in writing, containing clauses to the effect that 
the respective parties shall faithfully execute the same. In 
the event that such a dispute is not adjusted under the fore- 
going provisions, the Board is notified of this fact, and may 
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create another board to investigate all such disputes. Where 
such a board is created, no change in the controversy may be 
made for a period of sixty days. . 

Bureau of Efficiency.—The Bureau of Efficiency, organized 
as a division of the Civil Service Commission in 1913, was 
made an independent establishment in 1916. It maintains a 
standard system of ratings for the classified service in the 
District of Columbia, and investigates matters in the depart- 
ments and independent establishments as to personnel and 
duplication of work. It studies problems specifically and 
formally assigned by statute, and informally referred by com- 
mittees or individual members of Congress, and assists heads 
of departments in studying methods and standards of work 
with the idea of improving them. 

Shipping Board.—The Shipping Board was created in 1916 
with a membership of five commissioners appointed by the 
President, this number being increased in 1920 to seven. 
Originally the members chose their own chairman, but, since 
1920, the President has designated one of their number to 
act as chairman and he also is required to designate the section 
of the country from which the members are appointed, in 
order to give general geographic representation. The Board 
was created in order to encourage the development of a naval 
auxiliary and merchant marine, and to regulate carriers in 
foreign and interstate commerce. 

The Shipping Board organized the United States Shipping 
Board Emergency Fleet Corporation, in 1917, which name 
since has been changed to the United States Shipping Board 
Merchant Fleet Corporation with a capitalization of $50,- 
000,000, divided into shares of a par value of $100 each. 
All of the stock except the qualifying shares of the members 
of the board of trustees is held by the Shipping Board in 
behalf of the Federal Government. Its purpose was the pur- 
chase, construction, equipment, lease, charter, maintenance, 
and operation of merchant vessels of the United States with 
the particular aim in view of hastening victory in the World 
War. The board of trustees has seven members. This cor- 
poration acts as the operating agency of the United States 
merchant fleet for the Shipping Board. 

Board of Tax Appeals.—The Board of Tax Appeals, under 
the immediate direction of the President, was created in 1924. 
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It hears and determines all appeals on Federal income and 
tax laws. There are at present sixteen members on the Board, 
with terms of twelve years each. The members of the Board 
sit individually to hear cases and the rules of evidence ap- 
plicable in the courts of equity in the District of Columbia 
prevail. Appeals are taken either to the court of appeals of 
the circuit of the individual or corporation concerned or to 
the Court of Appeals of the District of Columbia. 

Veterans’ Bureau.—The Veterans’ Bureau was formed in 
1921, consolidating the Bureau of War Risk Insurance and 
the Federal Board for Vocational Education. The Bureau of. 
War Risk Insurance was established in 1914 to insure Ameri- 
can vessels and cargoes against the risks of war, with added 
duties in 1917 of insuring lives of masters and crews of 
American vessels, and more important still, the payment of 
allotments and allowances to the dependent families of mem- 


bers of the military forces of the country, payment of com- 


pensation for death and disability, and the writing of insurance 
policies against death or total disability. The Federal Board 
for Vocational Education was created in 1918 to provide voca- 
tional education for disabled veterans of the World War. The 
Bureau is headed by a director appointed by the President, 
and it has been the policy to name a veteran. 

Smithsonian Institute-——The Smithsonian Institute was 
created in 1846 under the terms of the will of James Smithson, 
an Englishman, who bequeathed his fortune to the establish- 
ment of an institution for the diffusion of knowledge among 
men. It is governed by a Board of Regents and directly super- 
vises the International Exchange Service which exchanges 
scientific, literary, and governmental publications with foreign 
governments, institutions, and investigators; the Bureau of 
American Ethnology, which collects and publishes information 
relating to the American Indians and natives of Hawaii; the 
Astrophysical Observatory, which investigates solar radiation 
and other solar phenomena; the National Zoological Park, 
which has a collection of about 2,500 animals; the American 
Bureau of the International Catalogue of Scientific Literature; 
the United States National Museum with its depository of 
American zoology, botany, geology, paleontology, archacol- 
ogy, ethnology, arts, industries, fine arts, and history, including 


World War objects, and the National Gallery of Art, contain- 
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ing many notable collections of etchings, engravings, paintings, 
portraits, and books on the subject of art. 2 

Wartime boards.—For purposes of prosecution of the 
World War and activities arising from it, the Government, 
from time to time, created agencies which have very little 
importance except during time of hostilities and immediately 
afterwards. Among such are the United States Council of 
National Defense, United States Railroad Administration, — 
The War Finance Corporation, and the Office of the Alien 
Property Custodian. 

Minor establishments.—Among the minor governmental 
establishments are: the United States Employees’ Compensa- 
tion Commission which provides medical and hospital treat- 
ment for civil employees in the District of Columbia; the 
National Screw Thread Commission which ascertains and 
maintains standards for screw threads; the Board of Road 
Commissioners for Alaska; the Commission on Navy Yards 
and Naval Stations; the National Advisory Committee for 
Aeronautics; the Board of Surveys and Maps of the Federal 
Government; the Federal Power Commission; the Federal 
Oil Conservation Board; the Federal Radio Commission; the 
United States Geographic Board; the Commission of Fine 
Arts; the Federal Narcotics Control Board; the Personnel 
Classification Board for the classification of employees for 
retirement; and the American Battle Monuments Commis- 
sion; and the Inland Waterways Corporation. 
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CHAPTER X 
THE JUDICIARY 


Jurisdiction—The jurisdiction of the Federal Courts as 
set forth in the Constitution follows: 


“The judicial power shall extend to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, and 
treaties made, or which shall be made, under their authority; to all 
cases affecting ambassadors, other public ministers and consuls; to all 
cases of admiralty and maritime jurisdiction; to controversies to which 
the United States shall be a party; to controversies between two or more 
States; between a State and citizens of another State; between citizens 
of different States, between citizens of the same State claiming lands 
under grants of different States, and between a State, or the citizens 
thereof, and foreign States, citizens or subjects.” ? 


The Eleventh Amendment to the Constitution was made 
after a decision of the Supreme Court, in 1793,? which pro- 
hibits the Federal courts from being used in the prosecution 
of suits by citizens of another State or subjects of foreign 
states against a State. (See page 32.) 

Whenever a person claims a right or privilege under the 
Constitution, he has the authority to bring his case before 
the Federal courts. Likewise in cases arising under rights con- 
ferred by treaties, even extending to aliens, Federal suit is 
proper. While the authority of Congress to pass laws is re- 
stricted, yet under its range of powers, a great many laws are 
enacted which confer rights and privileges, and these often 
result in suits in the Federal courts. In addition to the above 
cases, there are controversies under the Federal jurisdiction, 
such as cases affecting ambassadors and other public ministers 
and consuls. Congress has given the district courts authority 
over the suits against the consuls and vice consuls, but pro- 


* Constitution, Art. III, Sec. II, Par. 1. 
7 Chisholm vs. Georgia, 2 Dallas 419. 
125 


‘ 


126 OUTLINE OF AMERICAN FEDERAL GOVERNMENT 


ceedings against ambassadors and ministers, and their serv- 
ants, though still theoretically included in the province of the 
Supreme Court, are actually under the rules of international 
law and comity. A suit is never brought against an ambassador 
or minister, as it would be a suit against a sovereign, and it 
would be impossible for one government to acquire jurisdiction 
over the sovereign of another power. The condition arising 
from this state of affairs is known as diplomatic immunity. 

The Federal courts are proper for the trial of actions in 
which the United States is the plaintiff or the defendant, 
as it may permit itself to be, and has permitted itself to be, 
in the latter category. In the controversies between two or 
more states which often arise over boundary disputes, the 
Supreme Court has the original and exclusive jurisdiction, but 
it will only act in cases where the controversy is non-political. 
Likewise, in the suits of the citizens of one state against 
citizens of another state or a foreign state, the Federal courts 
may take jurisdiction. When the state sues, it may do so either 
in the Supreme Court or in one of the Federal district courts. 

Ordinarily, citizens suing citizens of another State may use 
the Federal courts. In such cases, Congress has prescribed 
that the amount must be three thousand dollars or more. 
Many litigants who might take advantage of this privilege 
prefer to sue in the state courts in some district, circuit, or 
county, in which the proper papers may be served and juris- 
diction acquired over the defendant. 

District courts.—The court of original jurisdiction is the 
district court. There are eighty-two such courts in the different 
states. There is no district that is greater in area than one 
state, and some of the larger states have been divided into 
more than one district, New York having four, Pennsylvania 
three, and Illinois three. Most of the districts have but a 
single judge, but in some there are as many as three. The 
court may sit in one city alone or in more than one in the 
district at regular terms. The judges of the district court are 
appointed by the President for life or good behavior with 
retirement privileges at seventy years of age if they so elect. 
The district courts have general original jurisdiction over 
all crimes and offenses against the United States. When per- 
sons are arrested for such crimes, if not as a result of indict- 
ment, they are brought before a United States commissioner, 
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_ appointed by the district judge, and he decides whether the 
accused person is to be held for action by the grand jury, 
and in some cases fixes bail. The grand jury sits regularly 
for each term of court and considers for indictment such 
cases as the district attorney, who is appointed by the President 
for a four-year term, or as others interested, bring before it. 
Such an indicted person is tried by a jury of twelve selected 
from the regularly impaneled petit jury in the district where 
the crime was committed. Likewise, the district court has 
original jurisdiction over cases arising under the Constitution, 
treaties, and laws of the United States, over admiralty and 
maritime cases and certain civil claims against the United 
States not in excess of ten thousand dollars in amount. If there 
is a suit against the United States in excess of ten thousand 
dollars, it must be brought in the Court of Claims. The 
jurisdictional limit of three thousand dollars does not apply 
to crimes of admiralty, and prize cases and cases arising under 
Federal revenue, postal, patent, copyright and trade marks 
laws and acts regulating commerce, as well as those against 
consuls and vice-consuls. District courts also have jurisdiction 
in bankruptcy cases, state statutes on the subject being in- 
operative while the Federal statute is in effect. The district 
courts will give relief in equity where a complete and adequate 
remedy at law is impossible. 

Circuit courts of appeals.—There are nine circuit courts 
of appeals, created, in 1891, in order to facilitate the dis- 
position of litigation and to relieve the Supreme Court from 
pressure of business brought before it. Each court consists of 
from three to six judges, appointed in the same manner as 
district judges. In addition, each of the Supreme Court justices 
is assigned to. one of the circuit courts of appeals, but such 
justices‘no longer go on circuit and sit in these courts. Judges 
of the district courts are competent to sit as judges of this 
court within their respective districts. Each of the circuits 
contain several states. The circuit court of appeals possesses 
only appellate jurisdiction. Such jurisdiction is acquired by 
appeal in order to review final decisions of the district courts.* 
Most matters must be appealed to these circuit courts from 
the district courts, but in a few cases, such appeal may be 


2See Reynolds Robertson: “Appellate Practice and Procedure in the Su- 
preme Court of the United States” (Prentice-Hall, New York, 1928). 
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made directly to the Supreme Court. In addition, the properly 
designated circuit courts may hear appeals from the supreme 
courts of Hawaii and Porto Rico; the district courts of 
Alaska and the Canal Zone; the courts of the Virgin Islands; 
and the United States Court for China. 

The circuit courts of appeals, which sit at the places indi- 
cated, are composed of the following districts: 


First circuit, at Boston: Maine; New Hampshire; Massachusetts ; 
Rhode Island; Porto Rico. 

Second circuit, at New York: Vermont: Connecticut; northern, 
southern, eastern, and western New York. 

Third circuit, at Philadelphia: New Jersey; eastern, middle, and 
western Pennsylvania; Delaware. 

Fourth circuit, at Richmond: Maryland; northern and southern West 
Virginia; eastern and western Virginia; eastern and western North Caro- 
lina; eastern and western South Carolina. 

Fifth circuit, at Atlanta (with alternate sittings at Montgomery, 
Fort Worth, and New Orleans): northern, southern, and middle 
Georgia; northern and southern Florida; northern, middle, and southern 
Alabama; northern and southern Mississippi; eastern and western 
Louisiana; northern, southern, eastern, and western Texas; Canal Zone. 

Sixth circuit, at Cincinnati: northern and southern Ohio; eastern and 
western Michigan; eastern and western Kentucky; eastern, middle, and 
western Tennessee. 

Seventh circuit, at Chicago: Indiana; northern, southern, and eastern 
Illinois; eastern and western Wisconsin. 

Eighth circuit, at St. Louis (with alternate sittings at Denver, Chey- 
enne and St. Paul) ; Minnesota; northern and southern Iowa; eastern 
and western Missouri; eastern and western Arkansas; Nebraska; Colo- 
rado; Kansas; North Dakota; South Dakota; eastern, western and 
northern Oklahoma; Wyoming; Utah; New Mexico. 

Ninth circuit, at San Francisco (with alternate sittings at Seattle and 
Portland) : northern and southern California; Oregon; Nevada; Mon- 
tana; eastern and western Washington; Idaho; Arizona; Alaska; 
Hawaii. 


Often, in practice, the circuit courts will enunciate conflict- 
ing principles, and one of the courts will request the Supreme 
Court for an opinion for guidance. Sometimes, in such cases, 
the Supreme Court will direct that the entire record of the 
case be sent up for consideration and determination. 

Supreme Court.—The Supreme Court is the highest court 
and is the only one mentioned in the Constitution, which pro- 
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vides that the judicial power shall be vested in one supreme 
court, and in such inferior courts as Congress may establish.4 
Thus, Congress may not abolish it, but may change the number 
of its members. At the present time it is composed of a Chief 
Justice and eight associate justices who, like the judges of the 
circuit and district courts, are appointed for life or good be- 
havior. The size of the Supreme Court has been increased a 
few times, and during President Johnson’s Administration, 
the Republicans in Congress reduced its membership by two in 
order to deprive the President of the right to name two as- 
sociate justices who in all probability would have been hostile © 
to the Reconstruction plans of the Republican leaders in Con- 
gress. There is one term of court annually, commencing the . 
first Monday in October, which lasts, as a rule, until the 
following June. The court sits for three or four weeks and 
then recesses for a few weeks in order that the justices may 
prepare opinions. The court makes its own rules for the ad- 
mission of attorneys. At the present time it requires three 
years’ membership of the bar of the highest court of one of 
the states or territories or the District of Columbia. Likewise, 
the other Federal courts make their own rules as to attorneys 
who are permitted to practice before them. 

As previously mentioned, the Supreme Court has theoretic- 
ally the jurisdiction of cases affecting ambassadors and minis- 
ters and in cases in which a state is a party. Actually, rarely 
does any case come before the Supreme Court except of an 
appellate nature, and these are both as to law and fact under 
such exceptions and regulations as are made by Congress.5 
Most of the appeals of the Supreme Court come from the 
circuit courts of appeals. In these cases, where validity of a 
statute of any state is questioned because of conflict with the 
Constitution or the treaties or laws made thereunder and 
decision is against the validity of such law, the party rely- 
ing on the validity of such state statutes may take it to the 
Supreme Court on an appeal.® In such cases, the Supreme 
Court considers only the Federal questions involved. Again, 
the Supreme Court may, by certiorari either before or after 
judgment, require the circuit court of appeals to certify up 


* Constitution, Art. II, Sec. I. 
“Tbid,, Art. IIT, Sec. II. 
*Public Act No. 10, 70th Cong., 1st Sess., approved Jan. 31, 1928. 
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a matter for determination. This rarely happens, but occa- 
sionally the Court acts in this way in order to create uniform- 
ity in the decisions of the circuit courts of appeals. 

The Supreme Court also has assumed the right to hear ap- 
peals from state courts, and this is now regulated by statute. 
Such appeals are consummated through an appeal granted by 
one of its justices, or by the judge or justice of the state court 
from which the appeal is taken. The judgment so appealed — 
must be from the highest court of the state in which a decision 
on the suit could be had. Conceivably, the county court might 
have, because of the amount involved, the final jurisdiction in 
a state and if so, with no other appeal there possible, the case 
could then go before the Supreme Court.” In practice, how- 
ever, most of these cases come from the highest courts of the 
state, which are known as the supreme courts in some jurisdic- 
tions, and the courts of appeal in others. These cases are those 
in which the validity of a Federal treaty or statute is ques- 
tioned and the court has ruled against its validity, and those in 
which the question of the validity of a statute of any state, 
if contrary to the Federal Constitution or treaties or laws 
made thereunder, has been raised with a decision in favor 
of its validity. The Supreme Court also may require, due — 
to the writ of certiorari,. the certification before it of the 
general judgment of a state court where the validity of a 
Federal treaty or statute is involved, or the validity of a state 
statute is questioned as being contrary to the provisions of 
the Federal Constitution or treaties and laws made there- 
under; or where any title, right, privilege, or immunity has 
been set up or created by either party under the Constitution or 
by any treaty or statute made thereunder, or commission held 
by the authority of the United States.8 

Court of Claims.—The Court of Claims of the United 
States was established in 1855. It is composed of the Chief 
Justice and four judges appointed for good behavior or life by 
the President, with the same privileges of retirement as other 
Federal judges. The court has general jurisdiction over all 
claims founded upon the Constitution or law (except for 
pensions) including claims upon any regulations of an execu- 
tive department, Governmental contracts, cases for damages, 


"TIbid., Sec. 237A. 
*Ibid., Section 237B. 
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excluding torts, in which the party injured would be entitled 
to redress from the Government, and over those referred 
to it by the head of any of the executive departments. Claims 
arising from the Civil War and certain other rejected claims 
may not be considered by the Court. When the Court enters 
judgment for the claimant, payment must be out of the 
Treasury or by appropriation of Congress. The Court of 
Claims has the authority to certify to the Supreme Court ques- 
tions for interpretation, and, also, in any case, the Supreme 
Court may require by certiorari that the cause be certified 
to it for review and determination. Claimants must bring ” 
their claims within a period of six years after the cause of 
action accrues, but the heads of executive departments may 
refer claims at any time if they were pending therein within 
the six years required. 

The concurrence of three judges is necessary for a decision 
in any case. The Court has prescribed rules of practice under 
which petitions are filed. The Court sits only in Washington, 
and holds for one term, which begins on the first Monday 
in December each year and continues until the Saturday be- 
fore the first Monday of the following December. Cases may 
be entered at any time, whether the Court is in session or not. 

Customs Court.—The United States Customs Court, which, 
prior to an Act of Congress of May 28, 1926, was the Board 
of United States General Appraisers, is composed of a chief 
justice, and eight associate justices, appointed, like other mem- 
bers of the Federal judiciary, by the President. Its head- 
quarters are in New York. If an importer is dissatisfied with 
the classification of the collector of the port at the port of 
entry, he may file a protest within sixty days, and the case 
is docketed. American producers, manufacturers, and whole- 
salers may appear as parties in interest. Regular dockets for 
the trial of cases are held in New York, Philadelphia, Boston, 
Baltimore, Chicago, New Orleans, St. Louis, St. Paul, Seattle, 
Portland (Oregon), San Francisco, and Los Angeles. In 
addition, the Chief Justice may direct that special dockets be 
held elsewhere. There are no court costs and the procedure 
is simple and expeditious with safeguards. Reappraisement 
cases are heard by an associate justice, sitting alone, with 
appeals by the Government or the importer to a division con- 
sisting of three justices. Classification cases, including contests 
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over the legality of appraisements, and the legality of Treas- 
ury Department regulations and other administrative actions 
resulting in the levying of an excessive amount of duty, are 
decided by this court. Appeals may be taken to the Court of 
Customs Appeals. 

Court of Customs Appeals——The United States Court of 
Customs Appeals was established by Act of Congress of 
February 25, 1919,® and is composed of a presiding judge and 
four associate judges, all appointed by the President, sitting in 
Washington only. It hears appeals from the Court of Customs 
and is the court of final jurisdiction in such cases, except that 
appeals may be made to the United States Supreme Court by 
the writ of certiorari, on treaty and Constitutional interpre- 
tation, and in such cases as the Attorney-General certifies 
are of sufficient importance. 

District of Columbia Courts.—Congress has established for 
the District of Columbia a system of courts which corresponds 
in large measure to the systems devised by the states, and also 
to the Federal circuit courts of appeals, and the district 
courts functioning elsewhere. Appeals also are taken in legal 
matters from the departmental organizations of the Govern- 
ment. In its composition, the Supreme Court of the District 
of Columbia, the Court of Appeals of the District of Columbia 
and the Supreme Court of the United States are considered 
superior courts, while the others are regarded as inferior. 

There are four judges of the Police Court, appointed by the 
President, like all other District of Columbia judges and jus- 
tices, to serve six years. The Court's jurisdiction is original. 
It may consider all crimes and offenses committed in the Dis- 
trict except those of a capital, or otherwise infamous, nature, 
and not punishable by imprisonment in the penitentiary, except 
libel, conspiracy and violation of the postal and pension laws. 
Offenses against the municipal ordinances and regulations of 
the District are tried here. Appeal may be made to the Court 
of Appeals of the District. Jury trials are permitted. 

The Juvenile Court has one judge, appointed for six years. 
The Court has jurisdiction over cases of persons under 17 
years of age, who would otherwise be tried by the Police Court. 

The Municipal Court has five judges, who are appointed 


ae to Codify, Revise, and Amend the Laws Relating to the Judiciary, 
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for terms of four years. The Court has original and exclusive 
jurisdiction of all civil cases in which the property or damages 
claimed do not exceed $1,000. Jury trial may be demanded, if 
the amount involved exceeds $20. Appeal may be made to the 
Court of Appeals. 

The Supreme Court of the District consists of a chief justice 
and five associate justices, holding their positions for life 
or good behavior. The Court’s powers and jurisdiction are 
the same as those of the district courts of the United States 
and also those of state courts of original general jurisdiction. 
It is then, in a sense, both a Federal and a state court. The ° 
court sits in circuit (or civil), equity and criminal divisions. 
Civil cases exceeding $1,000 in amount, and criminal cases not 
within the jurisdiction of the Police Court, are tried here. 
Trial in the circuit and criminal divisions is by a jury, unless 
waived. The law of the District is the common law, all British 
statutes in force in Maryland on February 27, 1801, the prin- 
ciples of equity and admiralty, and the general acts of Con- 
gress applicable to the District. The pleading and procedure 
are by the rules of the common law slightly modified by a code. 
Appeals from the Governmental departments, except that of 
the post office, also are heard here. Appeals are made in all 
cases, where allowed, to the District Court of Appeals, except 
bankruptcy matters, which go directly to the United States 
Supreme Court. 

Indictments of criminal cases in the Supreme Court of the 
District of Columbia are made by a grand jury, as in the 
Federal district courts. Likewise petit juries are constituted 
from which are drawn the trial juries. A United States district 
attorney and his assistants prosecute the cases in all of the 
criminal courts except the Juvenile Court, where assistants 
from the office of the Corporation Counsel of the District are 
in charge of this work. 

The Court of Appeals of the District is composed of a chief 
justice and two associate justices, appointed for life or good 
behavior. It has appellate jurisdiction over the Supreme Court 
of the District (except in bankruptcy matters), the decisions 
of the Commissioner of Patents, the Municipal Court, the 
Police Court, the Juvenile Court, the Board of Medical Super- 
visors of the District of Columbia, and the Post Office De- 

“partment. Extraordinary remedies, such as mandamus, pro- 
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hibition, and supersedeas, may be sought by original proceed- 
ings in this court. Appeals may be taken as a matter of right 
to the Supreme Court of the United States in cases involving 
jurisdictional questions, prizes, Constitutional and Federal 
questions, and in other cases when certified by the Court of 
Appeals. The Supreme Court may require that other cases 
go up on certiorari. 

Territorial courts.—Congress has established courts for the 
incorporated and unincorporated territories. Appeals are 
made from the highest courts of Alaska, Hawaii, and Porto 
Rico to the circuit courts of appeals of their respective circuits. 

The President appoints, for terms of four years each, four 
district judges in Alaska, to each of whom is assigned a par- 
ticular division. 

The juridical system of Hawaii consists of five circuit courts 
of from one to three judges each, appointed for terms of six 
years respectively, and a Supreme Court, composed of a Chief 
Justice and two associate justices, appointed for life or good 
behavior. All are appointed by the President. : 

There is one judge of the district court in Porto Rico, ap- 
pointed for a term of four years, and a Supreme Court con- 
sisting of a Chief Justice and four associate justices, appointed 
for life or good behavior. Appointments to these offices are 
made by the President, but judges of local courts are named 
by the governor, subject to confirmation by the territorial 
senate. 

In the Canal Zone, there is a district court with one judge, 
appointed by the President for a term of four years. There 
are also magisterial courts named by the governor. 

In these jurisdictions, a United States attorney, with his 
assistants, prosecute the criminal cases. 

The President appoints a judge of the United States court 
for China for a term of four years, under the terms of a 
treaty granting this country extra-territorial rights in China. 
The court hears appeals from the consular courts and has 
original jurisdiction in certain cases. 

The judiciary of the Philippine Islands consists of a Su- 
preme Court with a Chief Justice and eight associate justices 
appointed by the President. In the past, with the exception of 
the Chief Justice, the majority have been Americans. The in- 
ferior courts of the Philippines are: a court of first instance 
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with one member for each judicial district except Manila, 
which has four judges, municipal courts for Manila and 
Baguio, and justices of the peace for each of the smaller 
municipalities. The district and local judges are named by the 
governor-general. 

All of the judicial appointments made by the President in 
the territories are, of course, subject to confirmation by the 
Senate, 


CHAPTER XI 
RELATIONS TO STATES AND TERRITORIES 


General tendencies——The relation of the Federal Govern- 
ment to the state governments is one of fundamental import- 
ance, and has been a variable quantity at all times since the 
adoption of the Constitution. Alexander Hamilton felt that 
the Constitution did not give as many powers to the Federal 
Government as was desirable for forming the strong central 
organization which he deemed essential. When the Constitu- 
tion, as originally adopted, is considered from the standpoint 
of Hamilton’s expressed views, it was unquestionably a victory 
for state rather than national authority. This was emphasized 
by the understanding under which many of the states ratified 
the Constitution, which was that a bill of rights in the form of 
amendments would be submitted as soon as the new govern- 
ment assumed its functions. This was done. 

The decisions of the Supreme Court under the influence of 
Chief Justice John Marshall gave the Federal Government a 
strength which Hamilton in his most imaginative moments 
could not have anticipated as an outgrowth of the Constitution. 

Hamilton gave his opinion in ‘The Federalist” that the 
states * could not be sued in the courts by citizens. The Supreme 
Court, in the case of Chisholm v. Georgia,? allowed the use 
of the Federal judiciary for that purpose. 

The decisions of that bench under Chief Justice Taney, 
Marshall’s successor, supported the views of the States’ Rights 
school. Even President Jackson did not consider the fact 
that the Supreme Court was the final authority when, in the 
famous case of McCullough v. Maryland,® it held that Con- 
gress had the authority to charter a national bank. He felt 
that his oath of office, and his own opinion as to the Con- 
stitutionality of such an institution rendered it necessary for 


* The Federalist, Essay No. 81. 
* Chisholm vs. Georgia, 2 Dallas 419. 
*McCullough vs. Maryland, 4 Wheaton 316, ~ 
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him to veto the bank’s re-charter, partly on the ground that 
Constitutional authority to establish the same was lacking. 

While after the Constitutional Convention there was un- 
doubtedly a general feeling that the instrument, as drawn 
there, was intended to be the basis of a permanent govern- 
ment, nevertheless in all probability many who signed the 
document, as well as those who later voted for its ratification 
in state conventions to which it was submitted, undoubtedly 
would have taken other action had it occurred to them that 
it became more difficult to withdraw from the Union than it 
had been to enter it. ; 

The Civil War was the eventual answer to those who sup- 
ported the Virginia and Kentucky resolutions, the Hartford 
Convention, and nullification in South Carolina, and to others 
who questioned the supremacy of the Federal Government 
over the independence of the states that had created it. The 
Thirteenth, Fourteenth, and Fifteenth Amendments to the 
Constitution, as well as the terms dictated by the Reconstruc- 
tion leaders for the re-entry of the seceded states into the 
Union, were Constitutional and legislative assertions of the 
victory of the Union forces over the states of the Confederacy 
which attempted secession. 

Of course, as a result of the invention of the steam engine, 
steamboat, telegraph, telephone, and aeroplane, the distances 
between the states have become much smaller than when the 
District of Columbia was set out to the tune of criticism on 
the ground that the location was too remote. With progress 
in invention, many questions which at first were proper for 
state determination have advanced into Federal importance. 

For a time, States’ Rights, as this doctrine was understood 
by the pre-Civil War Whigs and Democrats who clung to it 
as a tenet, practically disappeared from political speeches. In 
recent years, however, voices have been heard to protest 
against the bureaucracy which certain dubious persons have 
asserted has arisen through the entrance of the Federal 
Government into new fields, and which, they say, may bring 
about such a strongly centralized government, that state lines, 
except for the purpose of election of members of Congress 
and local administration, will practically disappear. Again, 
the states may, by treaties or agreements among themselves, 
arrange for the handling of such questions, without inter- 
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vention on the part of the Federal Government. As an illus- 
tration, in 1924, Governor Pinchot of Pennsylvania, Governor 
Silzer of New Jersey, and Governor Smith of New York ex- 
pressed themselves as favoring agreements between the states 
for the control of the transmission of hydro-electric power 
from one state to another. | 

Sectionalism.—At the time of the adoption of the Con- 
stitution, few persons took pride in the fact that they were 
Americans. Many, of course, if not a majority of the in- 
habitants of the original thirteen states, prided themselves on 
being Virginians, Carolinians, or citizens of whatever state 
they hailed as home. State pride has, in many instances, given 
rise to sectional feeling. During the Presidential campaign of 
1924, the Republican workers throughout New England urged 
support of President Coolidge because he was ‘“‘New Eng- 
land’s Candidate.” Despite the fact that the protective tariff 
policy of the country since the 1860’s has been written largely 
in the interests of the New England manufacturers, bearing 
out, in part, at least, the prediction of Abbot Lawrence to 
Daniel Webster that if a protective tariff were inaugurated, 
the rest of the country would be economically subordinated 
to New England for a hundred years, the business men of that 
section in the year of the Coolidge candidacy launched a drive 
advertising New England products throughout that area and 
urged the consumer to buy only New England-made goods 
whenever possible. Such a campaign was carried on in the 
face of the fact that the protection which the New England 
manufacturers asked of Congress has given the industries of 
that particular section a special advantage toward which the 
consumers in all parts of the country have been required by 
taxation to contribute. 

There remains in the South, also, strong sectional feeling, 
brought on, in large measure, by the defeat of the Confederate 
forces in the Civil War. The states of the lower South, gen- 
erally supported as well by the border states, vote as a unit 
in national affairs, and their decisions on national questions 
are commonly based on sectional rather than economic con- 
siderations. It is partially true, of course, that the South has 
been forced into this attitude, owing to the fact that the peace 
terms consequent on Lee’s surrender at Appomattox were 
largely of a sectional nature, and had as their political basis 
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the enfranchisement of the former slaves, whose vote was 
necessary to bar the old Southern leaders and their descend- 
ants from political supremacy. The South, then, has a con- 
servative viewpoint of its own. The influence of the financial 
interests in the determination of’ its political and economic 
questions is rarely felt. 

The spirit of the West, inheriting as it does the traditions 
of the frontier, giving expression to the teachings of both the 
Jacksonian and the Jeffersonian democracies, and the move- 
ments which brought forth the Greenback, Populist, Free- 
Silver, Non-Partisan League, and the Farmer-Labor party: 
uprisings, has stamped that section with political tendencies 
which lean slightly in a somewhat radical direction. 

The Middle West, somewhat buffeted between the sections, 
has run more the middle course of the road in dealing with 
public questions. 

Pennsylvania has outdone even New England in the tribute 
which it has paid to the moneyed power. In that particular 
state, the fact that a candidate for office is a millionaire con- 
stitutes a strong talking point in electioneering. 

The sectional interests of the country, however, have no 
organization along Constitutional lines such as that which 
has divided the spheres of the Federal and the state govern- 
ments. It is an interesting point in the study of sectional 
thought that voters, consciously or unconsciously, often sup- 
port the candidate who in their opinion is likely to bring 
prosperity to their particular section, regardless of the effects, 
possibly detrimental, that his policies may have on the country 
as a whole. 

Admission of new states.—New states are formed through 
resolution of Congress. Congress may not admit into the 
Union a state which has been formed from one or more 
states without the consent of the respective legislatures con- 
cerned.* With the exception of Vermont and Maine in the 
early history of the republic, Texas in 1845 and West Virginia 
in 1862, all of the states that have been admitted have passed 
through the territorial stage. In the case of West Virginia, 
admission was effected through the consent of a de facto legis- 
lature which the Federal Government recognized de jure at 
the time that that state was in rebellion against the Con- 


* Constitution, Art. IV, Sec. III, Par. 1. 


140 OUTLINE OF AMERICAN FEDERAL GOVERNMENT 


federacy, having formerly been a part of Virginia. It is cus- 
tomary for Congress to pass an enabling act for a territory to 
form a constitutional convention and submit a constitution for 
approval before the state can be admitted into the Union. 
This has not always been done. The residents of California 
took it upon themselves to submit a constitution without au- 
thorization by Congress, but it was nevertheless accepted 
by that body. Texas was annexed by joint resolution which 
provides that the area may be subdivided into five states by act 
of the Texas legislature, and the admission into the Union of 
such states may be accomplished without action on the part 
of Congress. No action has ever been taken by Texas to divide 
itself into a great number of states. 

When a new state is admitted into the Union, it enters with 
the same powers of sovereignty and jurisdiction which the 
original states had, and stands in an identical Constitutional 
position with them.® 

Money grants to states—The power of Congress to ap- 
propriate money is virtually unlimited. Under it, Congress may 
make grants of money to states for specified purposes, with 
which the states must comply if they desire to use the money. 
Congress has appropriated money for the use of state agricul- 
tural and mechanical colleges and to the extent that the 
money has been used has influenced the educational policy 
of the state. Congress has made appropriations for maternity 
purposes, although it may not directly legislate to control such 
matters, but by granting the money has made its will felt. 

In the early part of the nineteenth century, much was 
said about how far the Federal Government should go, if it 
should take any action at all, on the question of such internal 
improvements as canals and roads. A more pressing modern 
problem is the extent to which the Federal Government should 
go in appropriations for flood control, some believing that the 
states should be relieved of all responsibility on the ground 
that the problem is national in scope. 

Incorporated and unincorporated territory.—Besides the 
forty-eight states and the District of Columbia, the American 
flag flies over other land. The Supreme Court has classified 
this into incorporated and unincorporated territory, dependent 
largely upon the intention of Congress in legislating. The 

* Coyle vs. Smith, 221 U. S. 559; U. S. vs. Sandoval, 231 U. S. 28. 
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incorporated territory comprises the two territories, Alaska 
and Hawaii. The unincorporated territory includes the Canal 
Zone, Porto Rico, the Virgin Islands, Guam, Samoa and the 
Philippine Islands. The Philippine Islands may some day be 
given their independence, and Congress never has indicated its 
intention of eventually incorporating them as territory. Much 
of the legislation passed would indicate an intention of future 
relinquishment of them. On the other hand, the policy would 
seem to indicate the intention of holding permanently the 
Canal Zone, Porto Rico, the Virgin Islands, Guam and Samoa. 
The Constitution applies in full in the incorporated territories ° 
of Alaska and Hawaii. It only holds in part in the unin- 
corporated territory, but applies universally so far as guaran- 
teeing such fundamental rights as protection against depriva- 
tion of life, liberty, or property without due process of law. 
On the other hand, Congress cannot legislate for the incor- 
porated territories and provide for less than the common law 
jury trials guaranteed under the Sixth and Seventh amend- 
ments,® but may do so for unincorporated territory. Congress 
is prohibited by the Ninth Amendment from passing a bill of 
attainder or ex post facto law for any region and by the Fif- 
teenth Amendment from permitting the existence of slavery 
in any place. 

Incorporated territories—Congress has the power to 
create and make necessary laws for the government of the 
territories.7 The two territories, Alaska and Hawaii, are 
each governed by executive, legislative and judicial branches 
which are similar to those set up by the state constitutions 
for the governments of the states. The governors in both 
instances are appointed by the President for four year terms. 
The legislatures are bicameral in composition, and are chosen 
by the qualified voters, according to territorial laws. The 
judges of the higher courts are chosen by the President for 
limited terms. The territories have subdivisions corresponding 
to the counties of the states, as well as city and town govern- 
ments. Each territory has a delegate in Congress, elected by 
the qualified voters, who has a voice, but not a vote, in the 
House of Representatives. 


®Rasmussen vs. United States, 197 U. S. 516; Balzac vs. People of Porto 
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Unincorporated territories—Congress has provided for 
Porto Rico a government similar to those created in the 
territories. The principal executive of Porto Rico is the 
governor. This official has never been a native Porto Rican. 
The legislature, a bicameral body, chooses a resident commis- 
sioner to represent it in Congress for a term of four years. 
His status is similar to that of the territorial delegates in — 
the House of Representatives. 

The Philippine Islands have had a series of governments 
provided for them by authority of the United States, the 
present one dating from the passage of the Jones Act by 
Congress in 1916. Under its terms, a legislative body con- 
sisting of a senate of twenty-four members, and a house of 
representatives of ninety-one members is created. All but two 
senators and nine representatives, who are appointed by the 
governor-general for certain non-Christian provinces, are 
elected by districts. The President appoints a governor-general, 
vice governor and auditor. He also has the right of veto over 
legislation. The legislature chooses two resident commissioners 
to represent it in Congress, for four year terms. A system of 
courts also is provided by the Act, as in other territories. (See 
pages 134-135.) 

The United States Navy administers the Virgin Islands, 
Guam, and Samoa. The Army directs the affairs of the Canal. 
Zone. 

District of Columbia.—Under the authority of Congress 
to establish an area for the seat of government, it has estab- 
lished the District of Columbia by original cession of territory 
from Virginia and Maryland, the cession from the former 
state later having been returned.® Congress has provided at 
different times for a series of governments for the District. 
At one time, the residents thereof chose a governor and legis- 
lature and a delegate in Congress and, at another time, they 
elected a mayor and council. At the present time, the govern- 
ment consists of three commissioners named by the President; 
thus Washington has a commission form of government. 
The commissioners do not have legislative powers but they 
are able to promulgate ordinances for purposes of municipal 
supervision and control. (See page 73.) Congress has created 
a system of courts of the district similar both to Federal 

*Ibid., Art. I, Sec. VIII, Par. 17. 
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and state judicial organization as also is the case with the 
territories. (See pages 132-133.) 3 

Full faith and credit.—Full faith and credit are given in 
each state to the public acts, records, and judicial proceedings 
of the other states. Congress has the authority to prescribe the 
manner for the proof of such documents.® By “‘full faith and 
credit” is meant that such proceedings and records shall be 
given the same effect in the courts of another state as they 
have by law and usage in their home state. A rule of evidence 
is established thereby, not one of jurisdiction; that is, they 
are not domestic for all purposes but have validity and credit: 
as evidence.’° A court of a state is not bound to recognize the 
judgment of a court of another state even though it has juris- 
diction of a person, when it is in no way responsive to the 
issues tendered by the case elsewhere, and the decision was 
rendered because of the actual absence of the defendant in the 
original proceedings.’ One state, therefore, need not recog- 
nize a divorce obtained in another, when service was secured 
on the defendant upon publication because of his absence from 
the jurisdiction of the court which granted it. 

Powers denied the states—When the Constitution was 
adopted, certain powers were conferred upon each branch of 
Congress, the President, and the judiciary, but none upon the 
states. Powers were not conferred upon the states because they 
were already separate and independent governments. In order 
to make an effective Federal government, it was necessary 
that they deprive themselves specifically in the Constitution of 
certain powers which they previously had had as independent 
states, unrestricted as to sovereignty. 

The states agreed, on ratifying the Constitution, not to 
enter into any treaty, alliance, or confederation, grant letters 
of marque and reprisal, coin money, emit bills of credit, make 
anything but gold and silver coin a tender in payment of debts, 
pass any bill of attainder or ex post facto law, or one incurring 
the obligation in contract, or grant any title of nobility.’ 

The restriction against passing any laws impairing the ob- 
ligation of contracts is particularly important. The leading 


’Ibid., Art. IV, Sec. I. 
#0 MacElmoyne vs. Cohen, 13 Pet. 324. 
4 Reynolds vs. Stockton, 140 U. S. 264. 
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case on the subject i is that of Dartmouth College v. ~Wood- 
ward.43 The opinion was written by Chief Justice Marshall 
as one of the landmark cases during his tenure of office. Dart- 
mouth College held a charter from the Crown and the legis- 
lature of the state, influenced by party politics as well as con- 
flicting desires of two churches, sought to enlarge the board 
of trustees without its consent, under the theory that the state 
succeeded to such rights as the Crown had had in granting the 
charter. Unquestionably, the Crown could have revoked ‘the 
charter at any time prior to the Declaration of Independence. 
The Supreme Court held that the charter was a contract 
and that the terms could not be altered without the consent 
of the directorate of the college. The decision is avoided in 
similar cases, now, by provisions which state legislatures incor- 
porate in all charters, that the same may be repealed, revoked 
or altered without the consent of the corporation affected. 

The states, in framing the Constitution, also agreed not to 
lay any imposts or duties on imports or exports without the 
consent of Congress, except such as are absolutely necessary to 
execute the inspection laws, and the net produce on all duties 
and imposts thus laid for the use of the United States Treas- 
ury and such laws are subject to the revision and control of 
Congress. By exports and imports are meant articles shipped 
to and received from foreign countries. 

Interstate and intra-state commerce.—The power be- 
stowed upon Congress in inter state commerce does not ex- 
haust the subject of control by the states of their own intra- 
state commerce. The states have a commerce of their own over 
which they are just as supreme in ‘their control as Congress 
is in its authority over interstate and foreign commerce.!4 
Occasionally, the states may make regulations under their own 
police power, which in effect will affect interstate commerce, 
and they are permitted to do this for the safety and protection 
of their own inhabitants. 


™4 Wheat. 518. 
* Gibbons vs. Ogden, 9 Wheat. 1. 


CHAPTER XII 
CITIZENSHIP 


Citizenship defined.—Citizenship is the status of being a 
citizen entitled to full political privileges when statutory re- 
quirements of age, sex, property, and education have been met. - 
Citizenship is distinguished from nationality in that it is a 
more restricted term. A national,’ while entitled to the pro- 
tection of this government when traveling abroad and, in an 
international sense a citizen, does not have the full political 
privileges which a citizen, if otherwise qualified, possesses. 

Until 1924, Indians were nationals, and were unentitled 
to political privileges, unless they had left their reservations 
and taken up their place in the civil life. Nevertheless, they 
were entitled to protection of our Government when traveling 
abroad. A citizen has greater privileges and powers in the 
exercise of governmental authority than a national, as, if 
otherwise qualified, he may vote and hold public office. 

Citizenship may be classified into that which is jus soli or 
citizenship by soil, and that which is jus sanguinis, or citizen- 
ship by blood. The United States recognizes both doctrines of 
citizenship. Any person born tn the United States at the 
present time, if not subject to any foreign power, such as 
those born in an embassy or legation, is a citizen of the 
United States under the doctrine of jus soli. Children born of 
American parents abroad, duly registered as required by law 
with officers of the Foreign Service, likewise are citizens of the 
United States, this being under the doctrine of jus sanguinis. 
However, under an act of Congress of 1855, the rights of 
citizenship may not descend to children of fathers who never 
have resided in the United States.1 A person born abroad of 
American parents is not thereby prevented from coming to this 
country and residing here for a few years and then returning 
abroad and thus transmitting citizenship to his children born 
there. ; 


*10 S. L. 604. 
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The doctrines of jus soli and jus sanguinis give rise to many 
cases of dual citizenship. A person may be an American citizen 
by jus sanguinis if born in a foreign country and yet, under 
the laws of that country, may be its citizen. Ordinarily, when 
such a person takes an oath of allegiance to such a country or 
performs a governmental act which requires citizenship as a 
prerequisite, he has elected one citizenship to the exclusion 
of the other, and the dual citizenship no longer exists. Thus 
he expatriates himself from the one. 

Citizenship may be acquired by birth under one of the afore- 
mentioned conditions, or it may be conferred by treaty or 
statute. If conferred by statute, it also may be by a law pro- 
viding citizenship for a large class or group, or by individual 
action through the naturalization process. 

Naturalization by act of Congress.—The naturalization 
which may be effected by acts of Congress falls into two classes. 
The first class is group naturalization. Such acts of Congress 
have been passed at various times to extend citizenship privi- 
leges to groups of Indians. Likewise, citizenship was extended 
to the residents of Hawaii in 1900; to the residents of Porto 
Rico in 1917; and to all Virgin Islanders who had not retained 
their Danish citizenship as permitted by treaty in 1927.? It 
is interesting to note, however, that the resolution for the 
annexation of Texas in 1845 did not confer citizenship, but 
that probably was because most of its residents were born in 
the United States and this country at that time had not 
definitely recognized expatriation, and therefore held that the 
Texans already were Americans. A second class of such nat- 
uralization is created through the power of Congress to pass 
a special act at any time conferring citizenship upon any 
particular individual. Occasionally this is done to meet such an 
emergency as when a person is unable to appear before a 
court of record. Ordinarily this state of affairs is caused by 
absence from the country. 

Naturalization history.— Delaware, Maryland, Massachus- 
etts, New York, South Carolina, and Virginia had naturaliza- 
tion laws in effect at the time of the adoption of the Con- 
stitution, differing greatly as to their terms.® The first natural- 


? Public Act No. 640, 69th Cong., Feb. 25, 1927. 
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ization law passed by Congress was in 1790, and provided that 
a free white alien, after residing within the United States for 
two years, one of which had to be passed in a particular state, 
could be admitted to citizenship by any common law court of 
record, on proof of good moral character, and upon taking 
an oath to support the Constitution. Also, his naturalization 
ipso facto naturalized his minor children.* The second law, 
passed in 1795, required residence of five years in the United 
States and one year in the state where application for nat- 
uralization was made, proof of good character, and attach- 
ment to the principles of the Constitution, and an oath of ° 
allegiance with renunciation of any title of nobility which the 
applicant may have held. The law also provided that he must 
have declared his intention to become a citizen at least three 
years before admission to citizenship. Persons who then were 
residents of the United States could secure naturalization af- 
ter a residence of two years. Persons who had been proscribed 
by the legislatures of any state, and convicted of membership 
in the British army during the Revolution could be admitted 
only with the consent of such legislature.® 

The next legislation affecting naturalization came in 1798, 
at the time of the passage of the alien and sedition laws, and 
of the actively partisan division between the followers of 
Adams and Hamilton and those of Jefferson. The new act 
required residence of fourteen years in the United States, and 
five in the state, before admission to citizenship, and a declara- 
tion of intention at least five years prior thereto. If the alien 
had made a declaration of intention before passage of this 
act, he could secure naturalization within four years, provided 
he had lived five years in the United States. No citizens of 
countries with which the United States was at war could be 
admitted to citizenship.* The time of declaration of intention 
before naturalization was reduced, in 1824, from three to 
two years.? At the same time, minors who had resided in the 
United States for three years preceding their reaching the 
age of twenty-one could, after completing the five years resi- 
dence requirement, be admitted without other declaration of 


*1 Stat. L. 103. 
*1 Stat. L. 414. 
*1 Stat. L. 566. 
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intention than that made at the time of application for citizen- 
ship. 

After Jefferson became President, the act of 1798 was 
repealed, and the naturalization laws of 1795 were re-enacted.® 
Under an act of 1870, naturalization having been restricted 
heretofore to free white aliens, it was extended to include 
those of African nativity and descent.® 

Congress has legislated in favor of aliens who have served 
in the military and naval forces. It was provided, in 1862, 
that soldiers honorably discharged from the army might be 
admitted after one year’s residence in the United States.?° 
Enemy aliens in the military and naval service, or with the 
American merchant marine, could be naturalized although 
other alien enemies, not in such services, might not be natural- 
ized, in 1918. At the same time repatriation was provided for 
American citizens who had forfeited their citizenship through 
service in the armed forces of the allies during the World 
War.!! Unnaturalized aliens who had served in the naval and 
military forces were accorded, by an act of 1919, for a period 
of one year following the return of all American troops, the 
right to secure naturalization without the usual formalities of 
state residence and declaration of intention, which last had 
also been a provision of the act of 1918.1? 

The advantages of quick naturalization which were ex- 
tended to aliens in the military and naval service during the 
World War were revived for a period of two years from the 
time of its passage.?8 

It was provided in 1906 that a declaration of intention 
could not be made on election day or during the period of 
thirty days preceding an election within the jurisdiction of 
the court.'* This law was repealed in 1926.15 

Present naturalization process.—As a fesult of the survey 
by a commission appointed by President Roosevelt, Congress 
enacted, in 1906, a new law which created a central Federal 
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agency for the supervision of naturalization and the main- 
tenance of records. The law changed the designation of the 
Bureau of Immigration to the Bureau of Naturalization. The 
field force for this work which had operated in the Depart- 
ment of Justice prior to July 1, 1909, became a part of the 
reorganized bureau. Two independent bureaus, one on immi- 
gration and one on naturalization, were established in 1913.16 
Under a law now in force, a duplicate copy of every naturaliza- 
tion paper is filed with the Bureau of Naturalization. A fee of 
one dollar for the filing of declaration of intention is required, 
and one of four dollars for a petition of naturalization and the - 
issuance of a certificate thereunder. One-half of all naturaliza- 
tion fees collected by the courts of record in the different states 
where these proceedings take place are forwarded to the De- 
partment of the Treasury, and so are all of such amounts col- 
lected in excess of a total of six thousand dollars. No petition 
may be heard until at least ninety days after its filing and then 
only on fixed stated days by court rules for its hearing. This 
rule extended the period from five years to five years and 
ninety days, which enables the Federal officials to investigate 
the petition, and to advise those interested when naturalization 
matters will be taken up. 

The alien also must declare under oath his intention to 
reside permanently in the United States, and that, being phy- 
sically able to do so, he must be able to speak the English 
language. He must show a certificate showing the date, place, 
and manner of his arrival in the United States, if he arrived 
after June 29, 1906. A judicial review of naturalization judg- 
ments granted through fraud or illegality is permitted. The 
life of a declaration of intention is limited to seven years after 
its filing. The alien must satisfy the court that his knowledge 
of governmental matters is sufficient to enable him to dis- 
charge the duties of citizenship, which is done through ques- 
tions propounded in open court by examiners of the Bureau of 
Naturalization, and others interested. Many public school 
systems provide special instruction for this class of people. 
The applicant also must have present two witnesses, who have 
known him continuously during the five years preceding the 
time of filing his petition for naturalization, who will vouch 
for his character. 

237 Stati.) Lt. 1p: 376s 
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Women and minors.—The original policy was to have the 
citizenship of a woman follow that of her husband. An act of 
1804 gave the widow and minor children of a deceased appli- 
cant for citizenship the right to acquire citizenship through 
taking the oaths prescribed by law.17 A woman was to be con- 
sidered an American citizen, if herself capable of naturaliza- 
tion, if she married an American citizen, under an act of 1855. 
Likewise, if an American, she lost her citizenship or expatri- 
ated herself if she married a foreigner.1® The foreign woman 
who married an American divested herself of her American 
citizenship if, after her husband’s death, she left the country 
to reside, and conversely, the American-born woman married 
to a foreigner could regain her citizenship if she returned to 
this country to reside within a year of death of her husband, 
or, if living here prior to his death, continued to reside here. 

With the passage of the Nineteenth Amendment to the Con- 
stitution, conferring suffrage on women, woman’s citizenship 
became more important and led to the passage by Congress, in 
1922, of the Cable Act, which changed the policy in this 
respect. Under its terms, a woman marrying a citizen of the 
United States did not became an American citizen, but could 
be naturalized after one year’s residence here, without the 
necessity of a declaration of intention.19 American women, 
under the terms of the Act, did not divest themselves of their 
citizenship unless they made an oath of renunciation before a 
court competent in naturalization matters, or married an alien 
ineligible to citizenship. If such a woman is a citizen at the 
termination of her marital status, under the terms of the act, 
she remains a citizen, regardless of her residence, but if she 
lives continuously for two years in the foreign state of her 
husband, or continuously abroad for five years, she is presumed 
to have expatriated herself.22 Women who have lost their 
citizenship by marriage to an alien capable of naturalization 
prior to the passage of the act, may regain it by naturalization 
following a year’s residence in this country.?! 

Prior to the passage of the Cable Act, an American woman 
who had married a foreigner, and thus lost her American 
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citizenship, could resume the same upon the death of her 
husband by returning to this country within one year, or by 
registering within such a period with a consular official abroad. 

Indians.—The position of the Government toward Indians 
was from the early days of the Republic one of guardianship. 
Enjoying immunity from taxation while residing on tribal 
lands, they were not regarded as citizens in the domestic sense, 
but were wards of the Government. In an international sense 
they were American nationals and thus entitled to the diplo- 
matic protection of the Government abroad, although com- 
paratively few ventured outside the boundaries of the country. - 
Without citizenship, they were not allowed the right to vote. 

Indians have acquired citizenship through several processes 
until all born within the territorial limits of the United States 
are now citizens. Treaties were negotiated with certain tribes 
whereby Indians could acquire citizenship through complying 
with certain formalities similar to those required of aliens.?? 
Congress in 1887 provided for the allotment of land to Indians 
in severalty, and at the same time provided that those receiv- 
ing such allotments should become citizens of the United States 
and of the state in which they resided.?* The Act of 1887 was 
modified by an act of 1906 whereby the Secretary of the In- 
terior could issue a patent in fee to competent Indians before 
the expiration of a period of twenty-five years as provided by 
the Act, and they would thus acquire citizenship.2* The Act of 
1887 also conferred citizenship, without affecting rights to 
tribal property, on all Indians born within the territorial limits 
of the United States who voluntarily took up their residence 
separate and apart from any tribe of Indians, in the United 
States, and adopted the habits of civilized life.*® The Solicitor 
of the Department of Interior has ruled that minor children 
acquired citizenship when their parents became citizens upon 
allotment. Likewise, children born to Indian citizen parents 
have been regarded as citizens as well as those legitimately 
born to an Indian woman and a white citizen father. Congress 
in 1919 ruled that Indian veterans of the World War could 
acquire citizenship if honorably discharged by courts of com- 


22See Articles 13, 17, and 28 of the Treaty of February 23, 1867, with 
various bands or tribes of Indians, in 15 Stat. L. 513. 
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petent jurisdiction.2* An Act of 1888 conferred citizenship. on 
Indian women marrying American citizens.?7 This probably 
was repealed by the Cable Act of 1922 on citizenship for 
women.?® Often Congress provided by special act for par- 
ticular tribes or groups of Indians to become citizens, such as 
was done in extending citizenship to the Indians or Indian 
Territory in 1901 29 and in granting citizenship to all members 
of the Osage tribe in 1921.%° 

Citizenship was conferred on all non-citizen Indians born 
within the territorial limits of the United States by act of 
Congress in 1924. At the same time, their rights in Indian 
tribal or other property were protected.*! Indians otherwise 
eligible to vote may not be denied that right because of their 
race under the terms of the Fifteenth Amendment to the Con- 
stitution. In order to exercise suffrage rights, Indians must 
comply with such conditions as are regularly required of voters 
by state laws, such as registration, poll tax payments, and 
educational tests.22 Many Indians are supremely indifferent to 
exercising suffrage rights. 

Citizenship by treaty——The President and the Senate, 
through their treaty-making prerogatives, may confer citizen- 
ship. In the treaty for the acquisition of Louisiana, in 1803, 
it was provided that the residents of Louisiana should be 
admitted as soon as possible to citizenship in the United 
States.?3 It was followed, in 1819, by provision that after the. 
acquisition of Florida from Spain, the inhabitants should be 
admitted, as soon as convenient, to American citizenship.*4 In 
neither of these cases was any alternative permitted for the 
residents of the acquired areas to retain their French or 
Spanish citizenship, respectively, but had they returned to 
France or Spain, unquestionably they would have done so as 
citizens of those countries. 


* Act of November 6, 1919; Indian Office Circulars Nos. 1587 and 1618. 
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When the treaty of Guadeloupe-Hidalgo was concluded, in 
1848, terminating the war with Mexico, it was provided that 
residents of the territory acquired by the United States under 
its terms could either retain their Mexican citizenship or 
acquire American. In order to retain their Mexican citizenship, 
it was necessary for such inhabitants to signify their intention 
of so doing within a year, in the event they remained in the 
territory which changed hands by this treaty. In the event 
they took no steps to retain their Mexican citizenship, it was 
assumed that they elected to become Americans. Congress was 
obligated by the treaty to admit to the enjoyment of the rights’ 
of American citizenship the inhabitants of this area at the 


- proper time.®® 


The foregoing Mexican citizenship provisions were re- 
afirmed under the Gadsden Purchase treaty with Mexico, in 
1853, which acquired a strip of territory along the border.?® 
The Alaskan Purchase treaty with Russia, in 1867, required 
inhabitants of that territory who wished to retain their Rus- 
Sian citizenship to return to that country within three years, 
and those remaining in Alaska, with the exception of un- 


‘civilized Indian tribes, were to be admitted to American 


citizenship.37 

The United States took a somewhat different course when 
it made the treaty of peace with Spain, in 1898, following the 
war with that country over the independence of Cuba. Spanish 
subjects in Cuba, natives of the Iberian peninsula, were al- 
lowed to preserve their allegiance to Spain by making before 
a court of record a declaration to that effect, in default of 
which they were held to have renounced it and to have adopted 
the nationality of the territory in which they resided. It was 
also reserved to Congress to determine the civil rights and 
political status of the natives of Porto Rico, Guam and the 
Philippine Islands when these territories were ceded to the 
United States. They acquired the status of American nationals, 
without American citizenship, by treaty.*§ 

When the United States purchased the Virgin Islands from 
Denmark, in 1916, it was provided that those remaining in 
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the Islands who desired to preserve their Danish citizenship 
could do so by making a declaration before a court of record 
within one year, in default of which, they were held to have 
renounced their Danish citizenship and to have accepted 
such American nationality, status, and civil rights as later pro- 
vided by Congress. Parents could make such declarations for 
children under 18 years of age. Where Danish citizenship was 
so elected, American citizenship later could be acquired under 
laws provided for individual naturalization,®® the same as for 
other aliens. 

Expatriation—Expatriation is divesting oneself of one’s 
citizenship through change of home and allegiance. Expatria- 
tion is not now universally recognized, and was not an accepted 
doctrine of this country until James Buchanan became Presi- 
dent. In 1839, the Kentucky court of appeals had declared 
it to be ‘‘a practical and fundamental doctrine,” which, how- 
ever, was not in accordance with the facts as they then existed. 
Buchanan, when Secretary of State, in a letter to the American 
minister at London in December, 1848, recognized this right 
but his enunciation was not followed by all his successors as 
Secretary of State until he himself became President. It is 
only consistent that a country which recognizes naturalization, 
itself, in effect, an expatriation from the naturalized person’s 
former country of allegiance, should recognize that expatria- 
tion is an individual matter. Congress passed a law, in 1868, 
recognizing expatriation and granted to naturalized citizens 
of the United States abroad the same protection as native 
citizens. 

The policy of the United States is to presume that a 
naturalized citizen has expatriated himself if he returns to his 
native country and resides there two years, or if he lives out 
of this country for five successive years, This presumption may 
be overcome by proof to the contrary, showing that the person 
expects to return, unless there are treaty provisions to the 
contrary.° 

Treaty recognition of expatriation—The United States 
first placed its recognition of the doctrine of expatriation in 
treaties with other powers, in 1868, when it negotiated such 


*Ibid., Vol. II, Article VI, pp. 2561, 2562. 
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and McIlvaine vs. Coxe, 4 Cranch 209. 
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pacts with Austria-Hungary,*® Baden,* Bavaria,*? Belgium, *? 
Hesse,** Mexico,*® (terminated in 1882), The North German 
Union,** and Wirtemberg.*? Similar treaties were made in 
1869 with Sweden and Norway 48 in 1870 with Great Britain,*® 
in 1872 with Denmark,®° in 1902 with Haiti,®! in 1907 with 
Peru,*? in 1908 with Brazil,°? Honduras,5* Nicaragua,® 
Portugal,9® Salvador,®? and Uruguay,®® and in 1911 with 
Costa Rica.®? 

Such treaties, while they permitted expatriation of citizens, 
did not absolve persons so expatriated from liabilities for 
punishment for actions committed before immigration, includ-’ 
ing non-performance of military duty. Non-performance of 
military duty usually meant immigration after draft, while in 
service or while on leave of absence, and in service, or after 
called to service. It was of particular importance because of 
universal military training which is required by many Euro- 
pean countries. These treaties regulate the rights of persons so 
expatriated to return to their original domicile and regain their 
lost citizenship and in some cases a residence of two years is 
required, which is in conformity with the policy of the United 
States in such matters. With Great Britain, a special form was 
provided, in 1871, which a person would execute in order to 
resume his former citizenship.®° The United States is without 
expatriation compacts with France, Italy, and Greece, which 
require universal military service, and do not recognize dual 
citizenship, often causing men who claim to be American 
citizens to be conscripted for military duty when they visit 
those countries. 

Unincorporated territories—American citizenship has 
never been conferred upon the residents of Guam, Samoa, and 
the Philippine Islands. The residents of these Islands, how- 
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ever, at least have international privileges and are subject to 
domestic regulations of taxation, civil and criminal control, 
and are nationals of this country. As such they are entitled 
to the same diplomatic protection as citizens while traveling 
abroad. Philippine citizenship has been provided for the resi- 
dents of those Islands, and Filipinos may be admitted to 
American citizenship if residents of the states, territories, and 
other places where American citizenship generally prevails, 
under the same terms as other aliens. Likewise, Americans may 
divest themselves of American citizenship and become natural- 
ized Filipinos if residents of the Philippine Islands, and if 
they so desire. 

Suffrage.—So far as the privilege of suffrage is concerned, 
it is a matter of state regulation except that, under the 
Fifteenth Amendment to the Constitution, it may not be re- 
stricted because of race or previous condition of servitude, and 
under the Nineteenth Amendment because of sex. Indirectly, 
the Fifteenth Amendment has been generally overruled in 
most of the Southern states through registration, educational, 
and tax-paying qualifications. (See pages 34-35.) 

Forfeiture of citizenship.— Not only does a person ex- 
patriate himself by enlisting in the military service of a foreign 
country (although Congress passed a special act restoring such 
citizenship to American citizens in the service of the Allied 
armies) ,°! but under laws of 1865 and 1912 those who desert 
from the military or naval services during time of war forfeit 
their citizenship. 

Conviction of crime.—The Federal Government and the 
states have laws which provide for the deprivation of the 
citizenship of persons convicted of certain crimes. Such is, in 
effect, a deprivation of political privileges and may be restored 
by pardon, in most jurisdictions, and in others by executive 
act. Insofar as the states are concerned, this citizenship de- 
privation need not be recognized by other states in the matter 
of holding public offices, voting, or the exercise of other 
political privileges. 

Rights and privileges——Rights of American citizens are 
enumerated more particularly in the first eight amendments of 
the Constitution called the “Bill of Rights,’ and these are 
incorporated in many of the state constitutions. (See pages 

™ Section 12 of the Act of May 9, 1918. 


“ 


CITIZENSHIP 157 


29-32.) Rights of citizens are hard to classify. Privileges 
of citizens are more easily ascertained. The privileges of 
citizenship contain such advantages as being able to hold office, 
vote, and secure protection from diplomatic officials while 
traveling abroad. 
_ Corporations undoubtedly stand very largely in the position 
of individuals in the construction of many rights and privileges 
under both the Federal and state Constitutions. 


CuaptTer XIII 
INTERNATIONAL RELATIONS 


Membership in the family of nations——One of the most 
important functions of any sovereign state is the conduct of its 
relations with other countries. A study of the government of 
any state must therefore include reference to the high lights 
of its foreign policy, and its connections with international 
organizations and other members of the family of nations. 

International agreements.— The United States enters into 
formal written agreements with other countries under the 
authority of the President’s treaty-making power subject to 
ratification by two-thirds of the Senate. Most of such inter- 
national agreements are called treaties or conventions. Often 
a ‘‘treaty” is employed internationally in one case while in a 
similar case between other countries, a ‘‘convention”’ is the 
instrument agreed upon. Speaking generally, treaties are used 
in agreements concerning peace, alliance, friendship, neutrality, 
territorial cession and extradition. Conventions ordinarily are 
employed in matters relating to literary and industrial prop- 
erty, and the status of naturalized citizens who return to their 
original domicile. Both treaties and conventions have been 
used in reference to agreements concerning the slave trade, 
commerce and navigation, consular rights, and postal matters. 
Their forms are similar. They may be drawn up as the result 
of informal conversations between diplomatic officials, or at 
formal conferences attended by representatives of two or more 
powers. Their effect is the same. They carry the same weight 
as laws passed by Congress, and in the event of conflict, the 
last enacted is valid. 

International policy may be formulated as the result of a 
mere exchange of notes, as in the case of the Lansing-Ishii 
agreement on Japanese rights in China. (See page 96.) 
Again, a policy may be announced by an official, with or 
without the acquiescence of other powers. When President 
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Monroe announced the Monroe Doctrine, he did it with the 
approval of the British foreign office. Such statements of 
policy are not submitted to the Senate for approval. 

Monroe Doctrine-—The cornerstone of American foreign 
policy in the New World was promulgated in the enunciation 
of the Monroe Doctrine by President Monroe in his annual 
message to Congress, December 2, 1823. President Monroe 
took this action with the knowledge that he had the sympathy 
of the British ministry. Czar Alexander I of Russia had issued 
a ukase in 1821 prohibiting foreigners from carrying on com- 
merce and navigation in the Northwest Territory of North’ 
America down to the fifty-first parallel of north latitude. Ter- 
ritory claimed by both the United States and Great Britain 
was involved. The United States had recognized the indepen- 
dence from Spain of several of the Latin-American republics. 
The Quadruple Alliance, formed in 1815 and composed of 
Austria, France, Prussia, and Russia, had restored Ferdinand 
VII to the throne of Spain. The Alliance made threats in 1823 
to put an end to representative government and enforce the 
divine rights of kings. Spain proposed to appeal to the 
Alliance to suppress the revolts in Latin America. 

With reference to the action of the Czar, President Monroe 
said, ‘‘In the discussions to which this interest has given rise, 
and in the arrangements by which they may terminate, the 
occasion has been judged proper for asserting as a principle, 
in which the rights and interests of the United States are in- 
volved, that the American continents, by the free and indepen- 
dent condition which they have assumed and maintained, are 
henceforth not to be considered as subjects for future coloniza- 
tion by any European powers.’ 

Referring to the threats of the Quadruple Alliance he said, 
“Tn the wars of European powers in matters relating to them- 
selves we have never taken any part, nor does it comport with 
our policy so to do. . . . The political system of the Allied 
Powers is essentially different in this respect from that of 
America. This difference proceeds from that which exists in 
their respective governments. . . . We owe it, therefore, to 
candor, and to the amicable relations existing between the 
United States and those powers, to declare that we should con- 
sider any attempt on their part to extend their system to any 
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portion of this hemisphere as dangerous to our peace and 
safety. With the existing colonies or dependencies of any 
European power we have not interfered, and shall not inter- 
fere. But with the Governments who have declared their inde- 


pendence, and have maintained it, and whose independence we - 


have, on great consideration and on just principles, acknowl- 
edged, we could not view any interposition for the purpose of 
oppressing them, or controlling in any other manner their 
destiny, by any European power, in any other light than as the 
manifestation of an unfriendly disposition toward the United 
States. In the war between these new Governments and Spain 
we declared our neutrality at the time of their recognition, and 
to this we have adhered and shall continue to adhere, provided 
no change shall occur which, in the judgment of the competent 
authorities of this Government, shall make a corresponding 
change on the part of the United States indispensable to their 
Sectinitye wns 

“Tt is impossible that the Allied Powers should extend their 
political system to any portion of either continent without en- 
dangering our peace and happiness; nor can any one believe 
that our Southern brethren, if left to themselves, would adopt 
it of their own accord. It is equally impossible, therefore, that 
we should behold such interposition, in any form, with indif- 
ference. . . . It is still the true policy of the United States to 
leave the parties to themselves, in the hope that other powers 
will pursue the same course.” 2 

Secretary of State Clay, under the direction of President 
John Quincy Adams, who as Secretary of State under Monroe 
had played an important role in the promulgation of the Doc- 
trine, made an important extension of its meaning when it was 
feared that Spain might transfer her sovereignty of Cuba and 
Porto Rico to France. Clay notified the French government 
that this country would not consent to their occupancy “by any 
other power than Spain under any contingency whatever.” 
In effect, Clay’s message prevented the transfer by any Euro- 
pean power to another of any territory held in this hemisphere 
without conflicting with the Doctrine. In the particular stand 
which Clay took against France, he had the support of several 


European powers who, but for different reasons, made similar - 


declarations. Clay’s position was supported by succeeding 
*Ibid., Vol. II, p. 218. 
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officials, and President Grant in his first annual message to 
Congress, in 1869, said: ‘These dependencies are no longer 
regarded as subject to transfer from one European power to 
another. When the present relation of colonies ceases, they are 
to become independent powers, exercising the right of choice 
and of self-control in the determination of their future’ condi- 
tion and relations with other powers.” 3 

Secretaries of State Blaine and Frelinghuysen in 1881 and 
1882 attempted to secure a renunciation by Great Britain of 
its rights under the Clayton-Bulwer treaty of 1850 for the con- 
struction of an inter-oceanic canal through Nicaragua. They’ 
maintained that the British action in converting the settle- 
ment at Honduras into a possession entitled the United States 
to renounce the treaty, and also that a European protec- 
torate over an isthmian canal violated the Monroe Doctrine, 
as did the British action in Honduras. The British foreign 
office, however, remained adamant.* Whatever prestige the 
Monroe Doctrine lost by the correspondence over the Clayton- 
Bulwer treaty, it more than regained by President Cleveland’s 
attitude toward the Venezuelan boundary dispute between 
Venezuela and Great Britain in 1895. President Cleveland 
said: “If a European power by an extension of its boundaries 
takes possession of territory of one of our neighboring re- 
publics against its will and in derogation of its rights, it is 
difficult to see why to that extent such European power does 
not thereby attempt to extend its system of government to that 
portion of this continent which is thus taken. This is the precise 
action which President Monroe declared to be ‘dangerous to 
our peace and safety,’ and it can make no difference whether 
the European system is extended by an advance of frontier or 
otherwise. . . . Practically the principle for which we contend 
has peculiar, if not exclusive, relation to the United States. It 
may not have been admitted in so many words to the code of 
international law, but since in international councils every 
nation is entitled to the rights belonging to it, if the enforce- 
ment of the Monroe Doctrine is something we may justly 
claim, it has its place in the code of international law as cer- 
tainly and as securely as if it were specifically mentioned; and 
when the United States is a suitor before the high tribunal that 
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administers international law the question to be determined is 
whether or not we present claims which the justice of that code 
of law can find to be right and valid. The Monroe Doctrine 
finds its recognition in those principles of international law 
which are based upon the theory that every nation shall have 
its rights protected and its just claims enforced.” ® Cleveland 
did not mean that the Doctrine was international law. He 
meant that the rights secured to the Latin-American countries 
under this policy for protection were theirs under international 
law. Cleveland’s action forced Great Britain to arbitrate, and 
even though the award gave her the larger part of the terri- 
tory under dispute, it gave the Doctrine added strength as 
international policy.* Germany, Great Britain, and Italy made 
a naval demonstration against Venezuela to force that country 
to recognize the validity of certain claims which she refused 
to settle. President Roosevelt had said in his annual message 
to Congress on December 3, 1901, in reference to the Doc- 
trine: ‘“This Doctrine has nothing to do with the commercial 
relations of any European power, save that it in truth allows 
each of them to form such as it desires. In other words, it is 
really a guarantee of the commercial independence of the 
Americas. We do not ask under this Doctrine for any exclusive 
commercial dealings with any other American state. We do not 
guarantee any state against punishment if it misconducts itself, 
provided that punishment does not take the form of the 
acquisition of territory by any non-American power.” The 
United States persuaded Venezuela to recognize in principle 
the claims and refer them to arbitration. Germany at first 
would not join Great Britain and Italy in agreeing to this 
arrangement, but after a display of a fleet under Admiral 
Dewey, mobilized at President Roosevelt’s order, the German 
government acquiesced.” 

When the Convention for the Pacific Settlement of Inter- 
national Disputes was drawn up at the First Hague Peace 
Conference, establishing the Permanent Court of International 
Arbitration, the Americans signed only with the reservation 
contained in the following declaration, which was read before 
the conference: “Nothing contained in this convention shall be 

° Richardson, op. cit., Vol. IX, p. 655. 
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so construed as to require the United States of America to 
depart from its traditional policy of not intruding upon, in- 
terfering with, or entangling itself in the political questions 
or policy or internal administration of any foreign state; nor 
shall anything contained in the said convention be construed 
to imply a relinquishment by the United States of America of 
its traditional attitude toward purely American questions.” ® 
This reservation was made particularly for the preservation 
of the Monroe Doctrine. Thus, many European powers recog- 
nized it. 

President Wilson was responsible for the insertion in the - 
Covenant of the League of Nations, Article 21, which pro- 
vided: “Nothing in this Covenant shall be deemed to affect the 
validity of . .. regional understandings like the Monroe 
Pactrine. 3)... ° 

Latin-American annexation and intervention.—The Latin- 
American colonies acquired their independence from Spain 
and Brazil during the nineteenth century. The progress 
made by those countries has not been as great as that in the 
United States, no doubt, partly, because their inhabitants, with 
a mixture of Latin, Indian and Negro blood, are not so pro- 
gressive as the pure Caucasian race. European interests have 
invested heavily in the Latin-American republics and have ob- 
tained numerous concessions from the governing authorities, 
some of which have been repudiated, with the result of produc- 
ing ill-feeling and diplomatic friction. 

The United States has been particularly interested in the 
Caribbean, the island republics situated in it, and those on the 
mainland which border on the sea. The sentiment in this 
country did not permit Southerners to conquer Cuba and annex 
it as a slave state following the Ostend Manifesto. Likewise 
anti-annexation sentiment prevented the acquisition of Santo 
Domingo, despite the efforts of President Johnson, Secretary 
of State Seward and President Grant. FoHowing the war with 
Spain, Porto Rico was annexed, lest, perhaps, it might fall 
under the influence of some European power. This country 
made no attempt to annex Cuba, following its liberation, but 
governed it as a protectorate at two different times. The Platt 
amendment, placed in the American army appropriation bill 
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of 1901, and adopted later as a part of the Cuban constitution, 
guarantees American interventional privileges under its terms, 
which follow: 


I. That the government of Cuba shall never enter into any treaty or 
other compact with any foreign power or powers which will impair or 
tend to impair the independence of Cuba, nor in any manner authorize 
or permit any foreign power or powers to obtain by colonization or for 
military or naval purposes or otherwise, lodgment in or control over 
any portion of said island. 

II. That said government shall not assume or contract any public 
debt, to pay the interest upon which, and to make reasonable sinking 
fund provision for the ultimate discharge of which, the ordinary reve- 
nues of the island, after defraying the current expenses of government, 
shall be inadequate. 

III. That the government of Cuba consent that the United States 
may exercise the right to intervene for the preservation of Cuban inde- 
pendence, the maintenance of a government adequate for the protection 
of life, property, and individual liberty, and for discharging the obliga- 
tions with respect to Cuba imposed by the treaty of Paris on the United 
States, now to be assumed and undertaken by the government of Cuba. 

IV. That all acts of the United States in Cuba during its military 
occupancy thereof are ratified and validated, and all lawful rights ac- 
quired thereunder shall be maintained and protected. 

V. That the government of Cuba will execute, and as far as neces- 
sary extend, the plans already devised or other plans to be mutually 
agreed upon, for the sanitation of the cities of the island. . . . 

VI. That the Isle of Pines shall be omitted from the proposed consti- 
tutional boundaries of Cuba, the title thereto being left to future ad- 
justment by treaty. 

VII. That to enable the United States to maintain the independence 
of Cuba, and to protect the people thereof, as well as for its own defense, 
the government of Cuba will sell or lease to the United States lands 
necessary for coaling or naval stations at certain specified points, to be 
agreed upon with the President of the United States. 

VIII. That by way of further assurance the government of Cuba 
will embody the foregoing provisions in a permanent treaty with the 
United States. 


The successful revolution of Panama against Colombia in 
1903 was made possible only because of President Roosevelt’s 
sympathetic attitude in ordering four war vessels to a point 
within easy reach of the isthmus, and in landing marines from 
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the cruiser “Nashville” at Colon, and in recognizing the de 
facto government three days after the revolution started. The 
new republic ceded in perpetuity a strip of territory for the 
construction of the Panama Canal. The United States had 
looked with disfavor in the nineteenth century upon British 
and French efforts to build an isthmian canal. 

Unquestionably American influence is greater in Cuba and 
Panama than in any other of the Latin-American countries. 
It was only a few days after the United States declared war 
against Germany that Cuba and Panama followed in entering 
the World conflict. 

The early policy of the United States was to recognize all 
de facto governments. Such a policy, because of succeeding 
revolutions and dictatorships, has given way to a more legit- 
imist policy. The five Central American republics agreed in 
1905 not to recognize any power in any of the five republics 
which arose from a coup d’état or revolution. These powers 
further agreed, in 1923, not to recognize a government chosen 
by the people, following such a coup d’état or revolution, if 
the person chosen as president, vice-president or chief of state 
had been the leader of the revolt or was related by blood or 
marriage to the leader, or if the person so elected had been 
secretary of state or held some high military command during, 
or six months preceding, such coup d’état, revolution or elec- 
tion. Furthermore, recognition was to be withheld from those 
constitutionally disqualified. The United States, while not a 
party to the treaty of 1923, sponsored its adoption. In observ- 
ance of the principles of this treaty, the United States has 
withheld recognition from such revolutionists as Huerta in 
Mexico, Tinoco in Costa Rica, Ayora in Ecquador, and 
Chamorro in Nicaragua. Carias, leader of a successful revolu- 
tion in Honduras, acquiesced to the policy of the United States 
by declining to run for President in 1923. 

The United States intervened in Nicaragua through the 
expedition of marines there in 1926 and 1927, following con- 
flicting claims of a Conservative and a Liberal to the presi- 
dential office. The claims of a newly designated Conservative, 
Diaz, were supported by the United States, pending an elec- 
tion in 1928, which the United States marines were to super- 
vise. In the meantime the Conservative, and most of the 
Liberal forces surrendered their arms to the marines. Unques- 
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tionably the Nicaraguans of both parties would have preferred 
to settle the matter without American intervention.” 

Far Eastern policy— American diplomatic relations with 
China began, in 1844, when Caleb Cushing of Massachusetts 
negotiated a treaty and secured for this country rights to en- 
gage in commerce with five ports which had been opened 
previously to British citizens. At the same time American 
citizens were exempted from Chinese jurisdiction, and the 
United States was given extra-territorial rights in cases where 
its citizens were accused of crime, and in civil suits in which 
American citizens were parties. A United States court now 
exists in China for this purpose. 

The United States has not attempted to secure for itself 
any privileges which other powers have not enjoyed in China, 
but has been guided by the ‘‘open door” policy. By the ‘‘open 
door” is meant equal and impartial trade to all, the same con- 
dition that the American peace commissioners guaranteed at 
Paris, in 1898, when they demanded cession of the Philippines 
from Spain. The United States returned to China the unex- 
pended remainder of the indemnity collected on behalf of its 
citizens because of the part played by this country in suppres- 
sing the Boxer Rebellion. China, in gratitude, set this sum 
which amounted to approximately twelve million dollars aside 
for the education of part of her youth in American colleges 
and universities. 

Under the terms of the treaty of 1854, negotiated by Com- 
modore Matthew C. Perry, American ships were allowed to 
obtain provisions and coal at two Japanese ports and permis- 
sion was secured for the appointment of an American consul 
to reside at Simoda. Greater success was obtained by Town- 
send Harris in 1858 when diplomatic representation at Yeddo 
was obtained, rights of residence and trade at certain points 
secured, tariff duties were regulated, Americans in Japan were 
granted extra-territorial rights, and religious freedom was as- 
sured. Ratification of the treaty was completed in 1860. 

Secretary of State Lansing and Ambassador Ishii signed an 
agreement on November 2, 1917, in which this country recog- 
nized the “special interests’ of Japan in China. While this 
agreement was of advantage to the Allies, in holding Japan in 
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cordial sympathy with their cause, it produced some ill feeling 
in China because of the attitude of Japan toward her more 
docile neighbor. China entered the World War largely because 
of the influence of the American minister, Dr. Paul S. Reinsch. 
The Pan-American Union.—The Pan-American Union, 
with headquarters in Washington was founded in 1890, and 
was formerly known as the International Bureau of American 
Republics. The Union is the official international organization 
of all the republics of the western hemisphere, founded and 
maintained by them for the purpose of exchanging mutually 
useful information and fostering commerce, intercourse, 
friendship, and peace. It is supported through their joint con- 
tributions, each government annually paying that part of the 
budget of expenses which its population bears to the total 
population of all the republics. Its general control is vested in 
a governing board made up of the diplomatic representatives 
in Washington of all the Latin-American governments, and 
the Secretary of State of the United States. Its executive 
officers are_a Director-General and an Assistant Director, 
elected by the board. They in turn are assisted by a trained 
staff of editors, statisticians, compilers, trade experts, trans- 
lators, librarians, and clerks. It is strictly international in its 
scope, purpose and control, and each republic has equal au- 
thority in its administration. Its activities and facilities include 
the following: publication in English, Spanish, and Portuguese, 
in separate editions, of an illustrated monthly bulletin which 
is a record of the progress of all the republics; publication of 
handbooks, descriptive pamphlets, commercial statements, 
maps, and special reports relating to each republic; correspon- 
dence covering all phases of Pan American activities; distribu- 
tion of every variety of information helpful in the promotion 
of Pan-American commerce; and acquaintance, coOperation 
and solidarity of interests. It also sets the dates, selects the 
places of meeting, and prepares the programs for the inter- 
national conference of American States known as the Pan- 
American Conference and is custodian of its archives. It has 
extensive library and reading-room facilities. 
Inter-American High Commission.—The first Pan-Ameri- 
can Financial Conference, held in Washington in 1915, recom- 
mended the creation of the Inter-American High Commission 
for bringing about substantial uniformity in the commercial 
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law and administrative regulations of the American republics, 


and more stable relations between the United States and Latin 
America. There are eight American sections on the Commis- 
sion with corresponding groups from the Republics of South 
and Central America and the West Indies. A central executive 
council, composed of the chairman, vice-chairman, and secre- 
tary of the section which represents the country selected as 
‘headquarters of the commission for the interval between any 
two meetings, directs the work of the Commission pending a 
new meeting. 

International claims commissions—From the relations 
which a citizen of one country maintains with another country 
or its citizens, many claims arise which do not receive a satis- 
factory settlement. These are the subject of much diplomatic 
interest and negotiations. These claims give rise to the creation 
of international commissions for their adjudication. Under the 
rules of international law, a citizen is not presumed to be able 
to waive the rights of his home government, and in the nego- 
tiation of claims before these commissions, the government 
succeeds to the rights of its citizens, collecting anything due 
its citizens, and it is then within the power of the government 
to distribute the money collected in any manner the govern- 
ment desires. Ordinarily, of course, this money is turned over 
to the citizen in whose behalf the government acted. 

Many of these commissions are created following a war 
between two powers. In such cases, the victor in the war has 
the advantage of being the one to dictate the composition of 
the commission. In the commission formed between the United 


States and Germany following the World War, the United — 


States and the German Republic each named a commissioner, 
while the United States also designated the umpire who cast 
the deciding vote on claims in which the two commissioners 
were not agreed. On the Tripartite Commission formed be- 
tween the United States and the Austrian and Hungarian 
Republics, there was but a single commissioner under the terms 
of the agreement, and he was named by the President of the 
United States. 

In cases where the commission is not created as a result of 
a war, but in order to settle long standing claims which may 
be numerous, each government to the convention appoints a 
commissioner, and a presiding commissioner or umpire is se- 
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lected from a neutral country. On the claims commissions 
formed between the United States and Mexico in 1925, one 
commission was named which was called ‘General Claims” 
and at which the rules of international law were recognized, as 
is generally the case in international commissions; and another 
covering ‘‘Special Claims,” in which the rules of international 
law did not prevail and which was created as a result of the 
unstable conditions in the Mexican republic which prevailed 
for several years following the Madero Revolution in 1915. 
These commissions ordinarily have jurisdiction over all 
claims that have arisen between citizens of the respective con-’ 
tracting governments against the other government involved 
and, unless claims are presented to the commission in the years 
for which the convention or treaty provides, they are forever 
barred, as it is not the policy to create new commissions to 
handle claims when previous international machinery has 
been set up for their adjudication. In these cases, each country 
involved appoints an agent who is an attorney, and provides 
him with a staff of assistants who prepare the claims of the 
citizen, with such proof as it is possible to show, for the re- 
covery of damages. The American agency works in codpera- 
tion with the Department of State, and has access to its files 
for the purpose of collection of damages. Commissions are not 
obligated to follow the decision of other commissions in points’ 
of international or municipal law, but often they do. Many of 
their opinions are informative as to international law. 
International boundary commissions.—The United States 

has created, by conventions with Great Britain and Mexico, 
two international boundary commissions; the first for defining, 
marking, and maintaining the boundary between the United 
States, Alaska, and fete koe and the second with similar duties 
for the boundary between this country and Mexico. The Presi- 
dent names a commissioner to each commission to act with a 
commissioner representing Canada in the first commission and 
Mexico in the second. Both the American and foreign com- 
missioners are assisted by engineers, secretaries, and others. 
There also was created by convention between Great Britain 
and United States, in 1909, an International Joint Commission 
of six members, three appointed by the President of the United 
States, and three by the King of England on recommendation 
of the Canadian Government, for the purpose of preventing 
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disputes regarding the use of boundary waters, and the settle- 
ment of questions between the United States and the Dominion 
arising from the conflicting interests of their citizens along 
both sides of the frontier. 

Permanent Court of Arbitration——The Permanent Court 
of Arbitration, popularly known as The Hague Court, was 
created as the result of a convention concluded at the First 
International Peace Conference held at The Hague, in 1899, 
in which the United States and twenty-five other powers were 
signatory participants. The second conference in 1907 ampli- 
fied its duties. The Court is constituted by the selection by 
each of the powers of “four persons at the most, of known 
competency in questions of international law, of the highest 
moral reputation” for terms of six years each as a panel for 
the Court. When signatory powers desire to have recourse to 
arbitration of differences which have not been settled by diplo- 
macy, a tribunal is selected from the general list of members 
of the Court. Failing an agreement by the parties as to the list 
so chosen, each party appoints two arbitrators, and the two so 
chosen select an umpire, but if they fail to make a choice, a 
third power, selected by the powers by common accord, selects 
the umpire. If the two parties are unable to agree on a third 
power, each selects another power, and those two then select 
the umpire. The members of the Court have diplomatic 
privileges and immunities and sit at The Hague. Non-signa- 
tory powers are extended the privileges of the Court. A council 
composed of the Dutch minister of foreign affairs and the 
diplomatic representatives at The Hague constitutes the 
Permanent Administrative Council for the Court with an In- 
ternational Bureau as its registry. The functions of the Court 
are primarily arbitral and hence to maintain peace. Under 
the same convention, the duties of arbitration are defined, and 
the powers submitting matters of dispute agree to abide by the 
award. The United States has been a party to several arbitra- 
tions before the Court.14 

League of Nations—The Covenant of the League of 
Nations was drawn at the Paris Peace Conference, following 
the World War, in 1919, and comprises the first twenty-six 
articles of all of the treaties of peace between the Allied and 


“ “Treaties, Conventions, International Acts, etc., op. cit., Vol. II, pp. 2020- 
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associated powers and the central powers. The League is 
composed of those named in the Annex of the Covenant, who 
ratified the same, and any other self-governing State, dominion 
or colony upon a two-thirds vote of the assembly. Members 
may withdraw on notice of two years.!2 The Assembly is com- 
posed of members of the League and has been holding annual 
meetings. Each member may have three representatives but 
only one vote.1? The Council is composed of five permanent 
members, Great Britain, France, Italy, Japan, and Germany, 
with a place left open for the United States, and nine non- 
permanent members, chosen by the Assembly. Members not- 
represented on the Council may have a representative sit with 
it on matters specially affecting that member.!* A unanimous 
vote is required on most matters before the Assembly and 
Council and a majority on a few matters.t® A Secretariat 
is established through the appointment by the Council of a 
Secretary-General, with such assistance as is required.'® The 
Council has been meeting at least once a year. The seat of the 
League is at Geneva. Representatives of members of the 
League and its officials enjoy diplomatic privileges and im- 
munities while on duty.17 The Covenant binds the League to 
take steps for the reduction of armaments,!® and for the 
formation of an advisory commission on military, naval, and 
air questions generally.’® Article X binds the members “‘to 
respect and preserve as against external aggression the ter- 
ritorial integrity and existing political independence of all 
members.” Any threat of war is considered a matter for con- 
sideration by the League and the Secretary-General will sum- 
mon the Council to act in any such cases.?° The members agree 
to submit matters likely to lead to a rupture either to arbitra- 
tion or judicial settlement or inquiry by the Council, at the 
same time abstaining from war until three months after the 
award, decision or report. The award or decision must be 
made within a reasonable time and report by the Council 


* Covenant of the League of Nations, Art. I. 
Ibid. Art. III. 

“Ibid. Art. IV. 

Ibid. Art. V. 

Ibid, Art. VI. 

*Tbid., Art. VII. 

*Ibid., Art. VIII. 

= bid. WATts LX. 

* Ibid., Art. XI. 
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within six months.2! Provisions for judicial settlement are 
made by a Permanent Court of International Justice estab- 
lished by the League.22, Members of the League agree to 
submit to the Council such disputés not submitted to arbi- 
tration or judicial settlement, and where the Council agrees 
unanimously (exclusive of the votes of the countries parties 
to the dispute) members agree not to go to war with any 
party agreeing to the recommendations of the report.?* 
Members who resort to war in disregard of their obli- 
gations under the Covenant cease to be members of the 
League. The Council may then recommend military, naval, 
air, financial, or economic measures against the party so of- 
fending and the members agree to support such measures.** 
Non-members may submit their disputes to the League for 
settlement.2> The Covenant does not affect such “regional 
understandings” as the Monroe Doctrine.2® The Covenant 
also provided for a system of mandates over territory sur- 
rendered by the central powers,?’ certain social activities,?® 
the placing of international bureaus under the direction of the 
League,”® and the promotion of the Red Cross and of health.*° 
The Covenant may be amended by a majority of the members 
of the Council and of the Assembly; these amendments do not 
bind states which signify their dissent, but they cease then to be 
members.*4 : 

The United States Senate twice rejected President Wilson’s 
proposal to ratify the Versailles treaty containing the Cove- 
nant, and the reservations attached by the Senate by a majority 
vote were unacceptable to him. The United States has, how- 
ever, participated by sending delegates, advisors or observers 
to several conferences and meetings of committees called by 
athe teague.52 


*“Tbid., Art, XI. 

™Tbid., Arts. XIII, XIV. 

* Ibid. Art. XV. 

*Tpid., Art. XVI. 

*Ibid., Art. XVII. 

*Tbid., Art. XXI. 

*Tbid., Art. XXII. 

* Ibid., Art. XXIII. 

™TIbid., Art. XXIV. 
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* Ibid. Art. XXVI. 

™ The League of Nations Non-Partisan Association will furnish information 
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Permanent Court of International Justice—The Perma- 
nent Court of International Justice, popularly known as the 
“World Court,” was created as authorized by Article XIV 
of the Covenant of the League of Nations. The Council of the 
League of Nations invited a group of jurists to draw up a 
plan. This was done in 1920, and, with amendments, was 
adopted by the League of Nations that year. The Court, as 
constituted, does not supplant the Permanent Court of Ar- 
bitration. The new Court’s functions are primarily judicial 
with the idea of rendering justice, rather than arbitral for the 
purpose of maintaining peace. However, the court may, if both: 
parties agree, decide a case ex aequo et bono, thus determining 
by arbitration rather than by law.*? 

The Court consists of fifteen members, eleven judges and 
four deputies, subject to increase by the League to fifteen and 
six, respectively, elected for terms of nine years, by the League 
from a list nominated by the national group in the Permanent 
Court of Arbitration and the others not represented there.*4 
They enjoy diplomatic privileges and immunities while on 
duty.*® The Court meets annually at The Hague.** The Court 
is open to members of the League and others mentioned in its 
Covenant. Members of the League, and other non-member 
states may accept, either as compulsory or optional, the refer- 
ence of questions to the Court. Many of the smaller states 
have accepted the compulsory attitude, which applies between 
them and others so accepting. The jurisdiction applies to dis- 
putes involving: (a) The interpretation of a treaty; (b) any 
question of international law; (c) the existence of any fact 
which, if established, would constitute a breach of an inter- 
national obligation; and (d) the nature or extent of the 
reparation to be made for the breach of an international agree- 
ment.27 The Court applies: (1) International conventions, 
whether general or particular, establishing rules expressly 
recognized by the contesting States; (2) international custom, 
as evidence of a general practice accepted as law; (3) the 
general principles of law recognized by civilized nations; and 
(4) judicial decisions and the teachings of the most highly 

3 “Statute of Permanent Court of International Justice,’ Art. X XXVIII. 

* Ibid., Arts. II-XIII. 

* Ibid., Art. XIX. 
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qualified publicists of the various nations, as subsidiary means 
for the determination of rules of law.*® The Court renders 
decisions on cases submitted to it by the contending parties, and 
may give advisory opinions to the Council or Assembly of the 
League on questions submitted to it by one of those branches. 
Questions are determined by the majority of the judges 
present.°9 

Upon request of Presidents Harding and Coolidge, the 
Senate ratified, in 1926, the Statute of the Permanent Court 
with reservations which were pronounced as unacceptable by 
the League. The United States has not been a party to any of 
the cases decided by the Court. 


* Ibid. Art. XXXVIII. 
* Tbid., Art. LV. 


CHaptTer XIV 
POLITICAL PARTIES 


Rise and development.—When the framers of the Con- 
‘stitution were engaged in their great work it was the general 
consensus of opinion of the members of the convention that a 
government would be created which would be steered clear of 
the dangers which arise from parties or ‘‘factions.”’ It seems 
rather odd that the members of the Convention could have 
held any such opinion, when as a matter of fact they reflected 
the views of one party which realized the necessity, largely 
from selfish reasons, of the creation of a stronger national gov- 
ernment than the Articles of Confederation provided. The 
Constitutional Convention reflected the wishes of the capital- 
ists and the larger property interests. The financial and com- 
mercial interests of the thirteen states had suffered from the 
lack of power of Congress to control interstate and foreign 
commerce and the currency. Lenders of money and business 
men generally suffered losses of amounts which cannot be esti- 
mated. Owing to the paper money craze which swept over 
several of the states, debtors were enabled, with comparative 
ease, to pay for goods with a legal medium of exchange and 
thus discard their obligations. The same financial and commer- 
cial interests had been responsible for the calling of the An- 
napolis Convention. The chambers of commerce of the cities 
were at the forefront in their support of the instrument when 
it was before the state conventions for ratification. Those who 
favored the adoption of the Constitution called themselves 
Federalists and those in opposition were termed Anti- 
Federalists. 

Before the Constitutional Convention and even prior to the 
Declaration of Independence, the Americans had been divided 
into parties, or factions, as sometimes parties then were desig- 
nated, as distinguished from the present use of that term 
which indicates a section of the party less than the whole. In 
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the struggle between the colonial governors and the assemblies 
in the control of taxation, appropriations, and other measures, 
the property interests generally lined up with the Tory or the 
Court party. Those who sought to give the elected assemblies 
the power to originate money bills called themselves Whigs, 
to identify themselves with their brethren in England who 
were battling for the rights of the people against the authority 
of the Crown. There were exceptions then as there are now, 
and people, from patriotic reasons or perhaps through ignor- 
ance, voted against the class with which their interests logically 
lay. In the struggle between the patriots and the Crown, many 
people of wealth, including General George Washington, who 
was reputed to be the richest man in the colonies, affliated 
themselves with the revolutionary cause. Nevertheless, the 
principal support which the Crown had in the years of agita- 
tion preceding the Declaration of Independence, and, to a 
lesser degree in the years following, came from the citizens 
of wealth and property, whose contact had been with the royal 
officials and who were members of the staid old Church of - 
England. 

It was the group of persons that cherished the individual 
rights secured by their English ancestors in the earlier struggle 
against the Crown who insisted that, as a necessary condition 
for the ratification of the Constitution, a series of amendments 
be submitted by the Congress which it was creating, preserv- 
ing them in their security through the Bill of Rights. 

In the struggle over the submission and adoption of the 
Constitution, many persons who preferred a laissez-faire ex- 
istence, affliated themselves temporarily with the commercial 
interests, and helped to inaugurate a new government. It 
would have been illogical for those people with fundamental 
convictions and interests contrary to those of the commercial 
classes to have consented to permanent political affiliation with 
that element. When the new Government had been in existence 
but a short time, the natural clash came. The commercial 
interests found their chief exponent in Alexander Hamilton, 
Secretary of the Treasury, who urged the funding of the na- 
tional debt, the assumption of the state debts, the creation of 
a national bank, and the adoption of a protective tariff. Hamil- 
ton’s policies were warmly received by the commercial inter- 
ests, as these were to their own financial benefit, and in return 


POLITICAL PARTIES ‘ 177 


they gave their support to the new Government. This was 
what Hamilton had expected. The opposition to Hamilton’s 
policies was somewhat slow in organizing itself, but soon found 
leadership in the cabinet in Thomas Jefferson, in the Senate in 
William Maclay, of Pennsylvania, in the House in James 
Madison, of Virginia, and James Jackson of Georgia, and in 
the states in such popular figures as Samuel Adams of Massa- 
chusetts, and Aaron Burr, and George Clinton, of New York. 
The opposition to the Federalist Party included in its mem- 
bership many who originally had been affiliated with that 
party. The term Anti-Federalist seemed somewhat outgrown, - 
as the crisis which created that division had passed, and the 
fundamental differences between property and_ individual 
rights were again to be emphasized. Jefferson’s followers pre- 
ferred the name of Republican. Many from the Federalist 
camp, in contempt, called them Democrats, because of like- 
nesses which these pretended to detect between them and the 
democratic societies of the new French Republic. Historians 
have termed the party the Democratic-Republican, the official 
name in Maryland and New York. 

The chance of the Jeffersonian group came with the ill- 
advised legislation of the administration of President John 
Adams, and the havoc wrought by the factional disputes be- 
tween the followers of Adams and those of the great genius 
of the Federalist Party, Hamilton. International sympathies 
also were to play a part in the upheaval which brought about 
Jeffersonian success in 1800. The Federalists respected the or- 
derly government of England, which for a long period of years 
had been matching arms with France, nest of that extreme 
republicanism which was more to the liking of the Jeffersonian 
group. The Democratic-Republican party went into office in 
1801 and stayed in power for twenty-eight years, getting 
stronger almost year by year, and forcing the Federalist party 
virtually out of existence, when it took the “‘unpatriotic’”’ side 
in the War of 1812. With almost all in the Republic nominally 
members of the same party, in the administration of President 
James Monroe, it was inevitable that a regrouping had to 
come about along the traditional lines of property and indi- 
vidual rights. The new alignment came with the election of 
John Quincy Adams to the Presidency in 1825. A new spirit, 
exemplified by Andrew Jackson, rose from the West. It rep- 
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resented elements very similar to the backwoodsmen whom 
Jefferson rallied to his support in his assaults upon Fed- 
eralism. Jackson’s ambitions were such and his personality and 
dislikes so strong that he forced many into opposition to him 
who, fundamentally, had ideas not far from his own. He called 
his new party the Democratic. His opponents first termed 
themselves National Republicans, and later, Whigs, in 
memory of the patriots of the Revolution. 

Other issues had arisen which had caused the old Demo- 
cratic-Republican Party to take stands. One of the most im- 
portant of these issues was that of States’ Rights. Jeffersonians 
reasoned that the states were closer to the individuals and 
therefore they sought to stand them as a buffer against the 
growing power of the Federal Government. Chief Justice 
Marshall, a Federalist of the old school, dominated the Su- 
preme Court all through the administrations of the Demo- 
cratic-Republican party. In a far-reaching series of decisions, 
he strengthened the arms of the Federal government as against 
the authority of the states. Had Marshall’s viewpoint been 
anti-Federalistic rather then Federalistic, the followers of 
Jefferson probably would not have complained when he held 
that the Supreme Court had the right to declare acts of Con- 
gress and of state legislatures unconstitutional, but when he 
said that the United States bank was Constitutional, contrarily 
to the advice and opinion of Jefferson to Washington, he 
aroused the ire of the Jeffersonians. However, being unable to 
accomplish anything by impeachment, they had to submit to a 
coordinate branch of the Government making the Federal Gov- 
ernment stronger at the expense of the states. 

With the advent of Jackson, the old issues were to be 
revived. Regardless of what the Supreme Court held, Jackson 
was convinced that the national bank was unconstitutional, 
and therefore obeyed his own conscience and vetoed its re- 
charter. The protective tariff of 1824 was to be attacked by 
the non-manufacturing and non-capitalist interests, and, while 
Jackson would not stand for nullification, he did approve of 
reduction of the tariff which became still lower under the 
administrations of his Democratic successors. Henry Clay had 
placed the Whig party on record as favoring a protective 
tariff, but John Tyler, John C. Calhoun and other early Whigs 
could not accept the precepts of Clay regarding the tariff and 
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other critical economic questions and, shortly after Jackson 
retired to the Hermitage, they began wending their way to 
the element of their natural allegiance, the party of individual 
rights, the Democratic hosts. 

As there had been an issue that transcended the normal 
divisions and brought on the Revolution, another issue of 
transcendent importance arose, forming a problem too mo- 
mentous in its importance for settlement by the Democrats 
and Whigs when they were the contending major parties, 
without a temporary realignment. The attacks on slavery had 
resulted in the formation of three minor parties known as” 
Liberty, Free Soil and Free Soil Democratic. They went their 
ways to political extinction, but the cause which they presented 
forced itself on a major party group made up of anti-Nebraska 
Democrats, Northern Whigs, and abolitionists, who previously 
had been above party lines. The new group, which came into 
existence in 1854, called itself the Republican party, using 
the name which Jefferson had made popular, and destined to 
settle an issue which would force one of the then major parties 
out of existence. The Whig party had to go although it lasted 
through the Presidential campaign of 1856 and again through 
that of 1860, when it made a last stand to save the Union 
under the name of “‘Constitutional Union.” The Whig party 
had been principally a party of opposition. As the inevitable 
struggle between the sections became imminent, the bulk of its 
membership in the South joined the Democratic party at the 
same time that most of their fellow-partisans in the North 
were becoming amalgamated in the Republican group. The 
slavery issue almost made two Democratic parties and, in, 
fact, in 1860, the rival Presidential candidacies of Breckin- 
ridge and Douglas were the result of the failure of the party 
to take a position on slavery on which both Northern and 
Southern Democrats could stand. 

With a divided and disheartened opposition, it was not diffi- 
cult for the Republicans under Abraham Lincoln of Illinois to 
win the Presidential election of 1860. The war between the 
states and Reconstruction followed, in all of which the Re- 
publicans were the directors of the national policies. That 
period in American political history ended with the slaves free 
and prospective citizens, the country tired of maintaining 
troops in the South, and the contested elections of 1876. For 
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twenty years the age-long struggle between individual and 
property rights was carried on until the parties took logical 
sides in this struggle. The Greenback, Union Labor, and Popu- © 
list parties arose in the West to give expression to the agrarian — 
unrest, as the voice of the frontiersman had spoken when - 
Jefferson and Jackson triumphed. Major parties never force 
minor parties to take issues. Minor parties often force major 
parties to do so. President Grover Cleveland, a man, however, 
who felt no dislike for the commercial interests of the East, 
placed the Democratic party on record again as being the 
party of the low tariff, and the Republican Party definitely 
took up the protectionist doctrines of the Federalist Hamilton 
and the Whig Clay. The Greenbackers and the Populists were 
not interested in such subjects as universal manhood suffrage— 
that had been accomplished for the whites in all but two states 
by the militant Democracy under Jackson. They wanted 
cheaper money, just as the anti-Federalists did when they 
opposed the attempt of the Federalists to create a national 
government in control of the currency. At first they had asked 
for greenbacks, but, reorganized as Populist, they took bi- 
metallism as their issue. They sought the direct election of 
United States senators, they deplored the commercial and 
political domination of the “‘selfish” interests of the East. 
Their allies in the Republican and Democratic parties were to 
seek control of these two groups on the issue of bimetallism. 
They lost in the Republican but won in the Democratic, and 
the new leader in the attempt to unite the agrarians and 
workers of the South and West against the East was a West- 
erner himself, William Jennings Bryan of Nebraska. Under 
Bryan, the Democratic party again became the party of indi- 
vidual rights and confusion in divisions lessened, but it never 
was strong enough under his leadership to defeat the resources 
of the property classes which were marshalled by Mark Hanna 
and his associates and successors for the Republican Party. 
The Republican group, however, was not always to enjoy 
solidarity. Western elements in it were not always led easily 
by the Eastern interests which wrote its tariff legislation and 
attempted to dictate its other economic policies. They revolted 
as insurgents, weakened their party, and for eight years a 
Democratic president, Woodrow Wilson, attempted to make 
for his party a record which would raise again the Jeffersonian 
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and Jacksonian element to be the major political group in this 
country. Wilson was true to their ideals, but he sought to place 
his party on record as favoring an international codperation 
which his opponents capitalized; and through this they secured 
control of the executive and legislative branches of the govern- 
ment in the election of 1920, with the subsequent return to 
policies favored by the property interest to the expense, some- 


_ what, of those of individual rights. 


Party machinery.—The political issues which have caused 
the rise and development of parties have called into existence 
organizations which have grown and have become so complex . 
and efficient that they exist in every state, district, county and 
locality in the Union. The issues in national questions, as they 
arose, also forced divisions in state matters somewhat parallel 
by nature, and, eventually they found their expression in 
similar party divisions, in counties and municipalities. To-day 
the Republican and Democratic parties have organizations in 
every state in the Union in addition to their national com- 
mittees. The Socialist and other minor parties, while not 
organized universally, place tickets in the field in many of the 
states in ‘‘off years” and in nearly all of the states in Presi- 
dential campaign years. Party nominations are made for Presi- 
dential electors, members of both houses of Congress and 
governors in every state in the Union. Members of the legis- 
lature are elected as party candidates in all of the states but 
Minnesota. Even candidates for county officers run as Repub- 
licans or Democrats or as nominees of minor parties in all but 
a few of the states. National party affiliation finds its least 
expression in candidacies for mayors and membership in the 
city councils, but in five-sixths of the principal cities of the 
country these municipal officers are elected as Republicans or 
Democrats, or, in a few cases, as members of minor or third 
parties. 

In order to give the candidates the fullest support possible, 
political committees exist all over the country. The major 
parties both have a national committee, with a man or a 
woman member from each state. State committees, district 
committees, county committees, city committees, and town 
committees, and in some cases even precinct committees, com- 
posed of active partisans, exist in all the states in the Union 
created either by rules of the parties or by statutes passed by 
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the state legislatures. They codperate in Presidential, Con- 
gressional, and other campaigns. 

Party machinery, likewise, has arisen with the nomination 
of candidates. The early congressional nominating caucus gave 
way to the national convention in the days of President Jack- 
son. Candidates for Congress long before the Civil War owed 
their nominations to party conventions, and now, in most 
cases, to direct primaries, conducted by state laws or party 
rules. Presidential primaries in many states elect and instruct 
delegates to national conventions. The nomination machinery 
has been extended in the same way to state, district, county, 
city, and other local officials. 
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written by Alexander Hamilton, James Madison, and John 
Jay, pointing out the defects of the Articles of Confederation, 
and explaining the provisions of the Constitution. A standard 
work on the defects of the Articles and the work of the Con- 
stitutional Convention is Andrew C. McLaughlin, ‘“The Con- 
federation and the Constitution” (Harper and Brothers, New 
York, 1905). Other helpful texts are: James M. Beck, “The 
Constitution of the United States,” (Doubleday, Doran and 
Co., Garden City, New York, 1924); Howard L. McBain, 
“The Living Constitution,” (The Macmillan Co., New York, 
1928); Robert L. Schuyler, ‘“The Constitution of the United 
States,” (The Macmillan Co., New York, 1923); Wood- 
row Wilson, ‘Congressional Government,” (Houghton-Mifflin 
Co., Boston, 1885); and ‘“‘Constitutional Government of the 
United States,” (Columbia University Press, New York, 
1908). For Constitutional interpretation a useful book is 
George Gordon Payne, “The Constitution of the United States 
of America,” (Government Printing Office, Washington, 
1924). 

An excellent description of the duties of the various de- 
partments and independent establishments appears in each 
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edition of the “Congressional Directory,” which is issued in 


one or more editions at each session of Congress as a public 
document and published by the Government Printing Office at 
Washington. A comprehensive statement of the judicial system 
is contained in Clarence N. Callender, ‘“‘American Courts, 
Their Organization and Procedure,” (McGraw-Hill Book 
Co., New York, 1927)... 

The.latest authoritative text on citizenship is Frederick A. 
Cleveland, ‘‘American Citizenship,” (The Ronald Press Co., 
New York, 1927). In addition, various publications of the 
Bureau of Naturalization of the Department of Labor are of 
great value. 

Several good texts are available for the study of American 
foreign relations, among which may be mentioned: Randolph .- 
G. Adams, ‘A History of the Foreign Policy of the United 
States,’ (The Macmillan Co., New York, 1926); Carl R. 
Fish, ‘‘“American Diplomacy,” 4th ed., (Henry Holt and Co., . 
New York, 1923); John H. Latane, “American Foreign 
Policy,” (Doubleday, Page and Co., Garden City, New York, 
1927) ; Tracy H. Lay, “Foreign Service of the United States,” 
(Prentice-Hall, New York, 1925); and John Bassett Moore, 
“The Principles of American Diplomacy,” (Harper and 
Brother, New York, 1918). 

For any one interested in a more general study of political 
parties, reference may be made to: Robert C. Brooks, ‘‘Politi- 
cal Parties and Electoral Problems,” rev. ed., (Harper and 
Brothers, New York, 1927); Harold R. Bruce, “American 
Parties and Politics,’ (Henry Holt and Co., New York, 
1927); Stuart Lewis, ‘Party Principles and Practical Poli- 
tics,’ (Prentice-Hall, New York, 1928) ; Charles E. Merriam 
“The American Party System, (The Macmillan Co., New 
York, 1922); P. Orman Ray, ‘‘An Introduction to Political 
Parties and Practical Politics,” 3d ed., (Charles Scribner’s 
Sons, New York, 1924) ; Edgar E. Robinson, ‘“The Evolution 
of American Political Parties,” (Harcourt, Brace and Co., 
New York, 1924); and Edward M. Sait, ‘‘American Parties 
and Elections,” (The Century Co., New York, 1927). Also 
see Stuart Leins, “Readings in Party Principles and Practical 
Politics,” (Prentice-Hall, New York, 1928). 


APPENDICES 


APPENDIX A 


THE DECLARATION OF INDEPENDENCE 


In Concress, Juty 4, 1776 


The Unanimous Declaration of the Thirteen United States of- 
America. 


When in the Course of human events, it becomes necessary for one 
people to dissolve the political bands which have connected them with 
another, and to assume among the Powers of the earth, the separate 
and equal station to which the Laws of Nature and of Nature’s God 
entitle them, a decent respect to the opinions of mankind requires that 
they should declare the causes which impel them to the separation. 

We hold these truths to be self-evident, that all men are created equal, 
that they are endowed by their Creator with certain unalienable Rights 
that among these are Life, Liberty and the pursuit of Happiness. That 
to secure these rights, Governments are instituted among Men, deriving 
their just powers from the consent of the governed, That whenever any 
Form of Government becomes destructive of these ends, it is the Right 
of the People to alter or to abolish it, and to institute new Government, 
laying its foundation on such principles and organizing its powers in 
such form, as to them shall seem most likely to effect their Safety and 
Happiness. Prudence, indeed, will dictate that Governments long estab- 
lished should not be changed for light and transient causes; and accord- 
ingly all experience hath shown, that mankind are more disposed to 
suffer, while evils are sufferable, than to right themselves by abolishing 
the forms to which they are accustomed. But when a long train of 
abuses and usurpations, pursuing invariably the same Object evinces a 
design to reduce them under absolute Despotism, it is their right, it is 
their duty, to throw off such Government, and to provide new Guards 
for their future security.—Such has been the patient sufferance of these 
Colonies; and such is now the necessity which constrains them to alter 
their former Systems of Government. The history of the present King 
of Great Britain is a history of repeated injuries and usurpations, all 
having in direct object the establishment of an absolute Tyranny over 
these States. To prove this, let Facts be submitted to a candid world. 

He has refused his Assent to Laws, the most wholesome and necessary 
for the public gord. 
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He has forbidden his Governors to pass Laws of immediate and 
pressing importance, unless suspended in their operation till his Assent 
should be obtained; and when so. suspended, he has utterly neglected 
to attend to them. 

He has refused to pass other Laws fae the accommodation of large 
districts of people, unless those people would relinquish the right of 
Representation in the Legislature, a right inestimable to them and 
formidable to tyrants only. 

He has called together legislative bodies at places unusual, uncomfort- 
able, and distant from the depository of their Public Records, for the 
sole purpose of fatiguing them into compliance with his measures, 

He has dissolved Representative Houses repeatedly, for opposing with 
manly firmness his invasions on the rights of the people. 

He has refused for a long time, after such dissolutions, to cause others 
to be elected ; whereby the Legislative Powers, incapable of Annihilation, 
have returned to the People at large for their exercise; the State re- 
maining in the mean time exposed to all the dangers of invasion from 
without, and convulsions within. 

He has endeavored to prevent the population of these States; for 
that purpose obstructing the Laws for Naturalization of Foreigners; 
refusing to pass others to encourage their migration hither, and raising 
the conditions of new Appropriations of Lands. 

He has obstructed the Adminstraton of Justice, by refusing his Assent 
to Laws for establishing Judiciary Powers. 

He has made Judges dependent on his Will alone, for the tenure of 
their offices, and the amount and payment of their salaries. 

He has erected a multitude of New Offices, and sent hither swarms 
of Officers to harass our People, and eat out their substance. 

He has kept among us, in times of peace, Standing Armies without 
the Consent of our legislature. 

He has affected to render the Military independent of and superior 
to the Civil Power. 

He has combined with others to subject us to a jurisdiction foreign 
to our constitution, and unacknowledged by our laws; giving his Assent 
to their Acts of pretended Legislation: 

For quartering large bodies of armed troops among us: 

For protecting them, by a mock Trial, from Punishment for any 
Murders which they should commit on the Inhabitants of these States: 

For cutting off our Trade with all parts of the world: 

For imposing taxes on us without our Consent: 

For depriving us in many cases, of the benefits of Trial by Jury: 

For transporting us beyond Seas to be tried for pretended offences: 

For abolishing the free System of English Laws in a neighboring 
Province, establishing therein an Arbitrary government, and enlarging 
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its Boundaries so as to render it at once an example and fit instrument 
for introducing the same absolute rule into these Colonies: 

For taking away our Charters, abolishing our most valuable Laws, and 
altering fundamentally the Forms of our Governments: 

For suspending our own Legislatures, and declaring themselves in- 
vested with Power to legislate for us in all cases whatsoever. 

He has abdicated Government here, by declaring us out of his Pro- 
tection and waging War against us. 

He has plundered our seas, ravaged our Coasts, burnt our towns, 
and destroyed the lives of our people. 

He is at this time transporting large armies of foreign mercenaries 
to compleat the works of death, desolation and tyranny, already begun” 
with circumstances of Cruelty & perfidy scarcely paralleled in the 
most barbarous ages, and totally unworthy the Head of a civilized 
nation. ; 

He has constrained our fellow Citizens taken Captive on the high 
Seas to bear Arms against their Country, to become the executioners 
of their friends and Brethren, or to fall themselves by their Hands. 

He has excited domestic insurrections amongst us, and has endeavored 
to bring on the inhabitants of our frontiers, the merciless Indian Savages, 
whose known rule of warfare, is an undistinguished destruction of all 
ages, sexes and conditions. 

In every stage of these Oppressions We have Petitioned for Redress 
in the most humble terms: Our repeated Petitions have been answered 
only by repeated injury. A Prince, whose character is thus marked by 
every act which may define a Tyrant, is unfit to be the ruler of a free 
People. 

Nor have We been wanting in attention to our British brethren. 
We have warned them from time to time of attempts by their legislature 
to extend an unwarrantable jurisdiction over us. We have reminded 
them of the circumstances of our emigration and settlement here. We 
have appealed to their native justice and magnanimity, and we have 
conjured them by the ties of our common kindred to disavow these 
usurpations, which, would inevitably interrupt our connections and cor- 
respondence. They too have been deaf to the voice of justice and of con- 
sanguinity. We must, therefore, acquiesce in the necessity, which de- 
nounces our Separation, and hold them, as we hold the rest of man- 
kind, Enemies in War, in Peace Friends. 

We, therefore, the Representatives of the United States of America, 
in General Congress, Assembled, appealing to the Supreme Judge of 
the world for the rectitude of our intentions, do, in the Name, and by 
Authority of the good People of these Colonies, solemnly publish and 
declare, That these United Colonies are, and of Right ought to be 
Free and Independent States; that they are Absolved from all Allegiance 
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to the British Crown, and that all political connection between them and 
the State of Great Britain, is and ought to be totally dissolved; and 
that as Free and Independent States, they have full Power to levy War, 
conclude Peace, contract Alliances, establish Commerce, and to do all 
other Acts and Things which Independent States may of right do. And 
for the support of this Declaration, with a firm reliance on the Protection 
of Divine Providence, we mutually pledge to each other our Lives, 
our Fortunes and our sacred Honor. 


JOHN HANCOCK 


New Hampshire—JostsH BartTLetTT, WM. WHIPPLE, MATTHEW 
‘THORNTON. 

Massachusetts Bay—Samu. ApAMs, JoHN Apams, Rost. TREAT 
PAINE, ELBRIDGE GERRY. 

Rhode Island—Ster. Hopkins, WILLIAM ELLERY. 

Connecticut—ROGER SHERMAN, SAM’EL HUNTINGTON, Wm. 
WiviraMs, OLiver WoLcortt. 

New York—Wwo. FLoyp, Pui. Livineston, Frans. Lewis, LEwis 
Morris. 

New Jersey—RicHpD. STOCKTON, JNO. WITHERSPOON, Fras. Hop- 
KINSON, JOHN Hart, ABRA. CLARK. 

Pennsylvania—Rost. Morris, BENJAMIN RusH, BENJA. FRANK- 
LIN, JOHN Morton, Geo. Crymer, JAs. SMITH, Geo. TAYLOR, 
James Witson, Geo. Ross. 

Delaware—Csar RopNey, Gro Reap, Tuo. M’Kean. 

Maryland—SaMvueEL Cuaszt, WM. Paca, THos. SToNE, CHARLES 
Carrot of Carrollton. 

Virginia—GeEorcE WyTHE, RicHArD Henry Lez, TH. JEFFERSON, 
Benya. Harrison, THos. NELson, jr., Francis LigHtroor Les, 
CarTER BRAXTON. 

North Carolina—Wnm. Hooper, JosepH Hewes, JOHN PENN. 

South Carolina—Epwarp RuTLepGE, THos. Herywarp, Junr., 
Tuomas Lyncu, Junr., ARTHUR MIppLeTon. 

Georgia—BuTTon GWINNETT, LyMAN HALL, Gro. WALTON. 
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THE ARTICLES OF CONFEDERATION 


Article I—The style of this Confederacy shall be, “The United 
States of America.” 


ARTICLES OF CONFEDERATION AND PERPETUAL UNION BETWEEN THE 
STATES OF New HampsuHire, MassacuHusetts Bay, RuHopE 
IsLAND AND ProvIDENCE PLANTATIONS, CoNNeEcTICcUT, NEW 
York, New Jersey, PENNsyLvANIA, DeLtaware, MaryLanp, 
VirciIniA, NORTH CAROLINA, SOUTH CAROLINA, AND GEORGIA. 


Art. II.—Each State retains its sovereignty, freedom, and independ- 
ence, and every power, jurisdiction, and right, which is not by this 
Confederation expressly delegated to the United States in Congress 
assembled. 

Art. III.—The said States hereby severally enter into a firm league 
of friendship with each other, for their common defense, the security of 
their liberties, and their mutual and general welfare, binding themselves 
to assist each other against all force offered to, or attacks made upon 
them, or any of them, on account of religion, sovereignty, trade, or any 
other pretense whatever. 

Art. I1V.—The better to secure and perpetuate mutual friendship and 
intercourse among the people of the different States in this Union, the 
free inhabitants of each of these States, paupers, vagabonds, and fugitives 
from justice excepted, shall be entitled to all privileges and immunities 
of free citizens in the several States; and the people of each State shall 
have free ingress and egress to and from any other State, and shall 
enjoy therein all the privileges of trade and commerce subject to the 
same duties, impositions, and restrictions as the inhabitants thereof re- 
spectively; provided that such restrictions shall not extend so far as to 
prevent the removal of property imported into any State to any other 
State of which the owner is an inhabitant; provided also, that no im- 
position, duties, or restriction shall be laid by any State on the property 
of the United States or either of them. If any person guilty of, or 
charged with, treason, felony, or other high misdemeanor in any State 
shall flee from justice and be found in any of the United States, he 
shall, upon demand of the governor or executive power of the State 
from which he fled, be delivered up and removed to the State having 
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jusisdiction of his offense. Full faith and credit shall be given in each of 
these States to the records, acts, and judicial proceedings of the courts 
and magistrates of every other State. 

Art. V.—For the more convenient management of the general in- 
terests of the United States, delegates shall be annually appointed in 
such manner as the Legislature of each State shall direct, to meet in 
Congress on the first Monday in November, in every year, with a power 
reserved to each State to recall its delegates, or any of them, at any time 
within the year, and to send others in their stead for the remainder 
of the year. No State shall be represented in Congress by less than two, 
nor by more than seven members; and no person shall be capable of 
being a delegate for more than three years in any term of six years; 
nor shall any person, being a delegate, be capable of holding any office 
under the United States for which he, or another for his benefit, receives 
any salary, fees, or emolument of any kind. Each State shall maintain 
its own delegates in any meeting of the States and while they act as 
members of the Committee of the States. In determining questions in the 
United States in Congress assembled, each State shall have one vote. 
Freedom of speech and debate in Congress shall not be impeached or 
questioned in any court or place out of Congress; and the members of 
Congress shall be protected in their persons from arrests and imprison- 
ment during the time of their going to and from, and attendance on, 
Congress, except for treason, felony, or breach of the peace. 

Art. VI—No State, without the consent of the United States, in 
Congress assembled, shall send any embassy to, or receive any embassy 
from, or enter into any conference, agreement, alliance, or treaty with 
any king, prince, or state; nor shall any person holding any office of 
profit or trust under the United States, or any of them, accept of any 
present, emolument, office, or title of any kind whatever from any king, 
prince, or foreign state; nor shall the United States, in Congress as- 
sembled, or any of them, grant any title of nobility. 

No two or more States shall enter into any treaty, confederation, or 
alliance whatever between them, without the consent of the United 
States, in Congress assembled, specifying accurately the purposes for 
which the same is to be entered into, and how long it shall continue. 

No state shall lay any imposts or duties which may interfere with 
any stipulations in treaties entered into by the United States, in Congress 
assembled, with any king, prince, or state, in pursuance of any treaties 
already proposed by Congress to the courts of France and Spain. 

No vessel of war shall be kept up in time of peace by any State, 
except such number only as shall be deemed necessary by the United 
States, in Congress assembled, for the defense of such State or its trade, 
nor shall any body of forces be kept up by any State in time of peace, 
except such number only as, in the judgment of the United States, in 
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Congress assembled, shall be deemed requisite to garrison the forts neces- 
sary for the defense of such State; but every State shall always keep up a 
well-regulated and disciplined militia, sufficiently armed and accoutred, 
and shall provide and constantly have ready for use in public stores a 
due number of field-pieces and tents, and a proper quantity of arms, 
ammunition, and camp equipage. i 

_ No State shall engage in any war without the consent of the United 
States, in Congress assembled, unless such State be actually invaded by 
enemies, or shall have received certain advice of a resolution being formed 
by some nation of Indians to invade such State, and the danger is so 
imminent as not to admit of a delay till the United States, in Congress 


- assembled, can be consulted; nor shall any State grant commissions to - 


any ships or vessels of war, nor letters of marque or reprisal, except it 
be after a declaration of war by the United States, in Congress assembled, 
and then only against the kingdom or state, and the subjects thereof, 
against which war has been so declared, and under such regulations as 
shall be established by the United States, in Congress assembled, unless 
such State be infested by pirates, in which case vessels of war may be 
fitted out for that occasion, and kept so long as the danger shall con- 
tinue, or until the United States, in Congress assembled, shall determine 
otherwise. 

Art. VII.—When land forces are raised by any State for the com- 
mon defense, all officers of or under the rank of Colonel shall be ap- 
pointed by the Legislature of each State respectively by whom such 
forces shall be raised, or in such manner as such State shall direct, and 
all vacancies shall be filled up by the State which first made the appoint- 
ment. 

Art. VIII.—AIl charges of war, and all other expenses that shall be 
incurred for the common defense, or general welfare, and allowed by 
the United States, in Congress assembled, shall be defrayed out of a 
common treasury, which shall be supplied by the several States in pro- 
portion to the value of all land within each State, granted to, or sur- 
veyed for, any person, as such land and the buildings and improvements 
thereon shall be estimated, according to such mode as the United States, 
in Congress assembled, shall, from time to time, direct and appoint. 
The taxes for paying that proportion shall be laid and levied by the 
authority and direction of the Legislatures of the several States, within 
the time agreed upon by the United States, in Congress assembled. 

Art. IX.—The United States, in Congress assembled, shall have the 
sole and exclusive right and power of determining on peace and war, 
except in the cases mentioned in the sixth Article; of sending and receiv- 
ing ambassadors; entering into treaties and alliances, provided that no 
treaty of commerce shall be made, whereby the legislative power of the 
respective States shall be restrained from imposing such imposts and 
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duties on foreigners as their own people are subjected to, or from 
prohibiting the exportation or importation of any species of goods or 
commodities whatever; of establishing rules for deciding, in all cases, 
what captures on land and water shall be legal, and in what manner 
prizes taken by land or naval forces in the service of the United States 
shall be divided or appropriated; of granting letters of marque and 
reprisal in times of peace; appointing courts for the trial of piracies and 
felonies committed on the high seas; and establishing courts for receiving 
and determining finally appeals in all cases of captures; provided that 
no member of Congress shall be appointed a judge of any of the said 
courts. 

The United States, in Congress assembled, shall also be the last resort 
on appeal in all disputes and differences now subsisting, or that hereafter 
may arise between two or more States concerning boundary, jurisdiction, 
or any other cause whatever; which authority shall always be exercised 
in the manner following: Whenever the legislative or executive authority, 
or lawful agent of any State in controversy with another, shall present 
a petition to Congress, stating the matter in question, and praying for a 
hearing, notice thereof shall be given by order of Congress to the legis- 
lative or executive authority of the other State in controversy, and a 
day assigned for the appearance of the parties by their lawful agents, 
who shall then be directed to appoint, by joint consent, commissioners or 
judges to constitute a court for hearing and determining the matter in 
question; but if they cannot agree, Congress shall name three presons 
out of each of the United States, and from the list of such persons each 
party shall alternately strike out one, the petitioners beginning, until 
the number shall be reduced to thirteen; and from that number not 
less than seven nor more than nine names, as Congress shall direct, 
shall, in the presence of Congress, be drawn out by lot; and the persons 
whose names shall be so drawn, or any five of them, shall be commis- 
sioners or judges, to hear and finally determine the controversy, so 
always as a major part of the judges who shall hear the cause shall agree 
in the determination; and if either party shall neglect to attend at the 
day appointed, without showing reasons which Congress shall judge suffi- 
cient, or being present, shall refuse to strike, the Congress shall proceed 
to nominate three persons out of each State, and the secretary of Congress 
shall strike in behalf of such party absent or refusing; and the judg- 
ment and sentence of the court, to be appointed in the manner before 
prescribed, shall be final and conclusive; and if any of the parties shall 
refuse to submit to the authority of such court, or to appear or defend 
their claim or cause, the court shall nevertheless proceed to pronounce 
sentence or judgment, which shall in like manner be final and decisive; 
the judgment or sentence and other proceedings being in either case 
transmitted to Congress, and lodged among the acts of Congress for the 
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security of the parties concerned; provided, that every commissioner, 
before he sits in judgment, shall take an oath, to be administered by one 
of the judges of the supreme or superior court of the State where the 
cause shall be tried, “well and truly to hear and determine the matter 
in question, according to the best of his judgment, without favor, affec- 
tion, or hope of reward.” Provided, also, that no State shall be 
deprived of territory for the benefit of the United States. 

All controversies concerning the private right of soil claimed under 
different grants of two or more States, whose jurisdictions, as they 
may respect such lands, and the States which passed such grants are 
adjusted, the said grants or either of them being at the same time 
claimed to have originated antecedent to such settlement of jurisdiction, 
shall, on the petition of either party to the Congress of the United 
States, be finally determined, as near as may be, in the same manner 
as is before prescribed for deciding disputes respecting territorial juris- 
diction between different States. 

The United States, in Congress assembled, shall also have the sole 
and exclusive right and power of regulating the alloy and value of coin 
struck by their own authority, or by that of the respective States; fixing 
the standard of weights and measures throughout the United States; 
regulating the trade and managing all affairs with the Indians, not 
members of any of the States; provided that the legislative right of any 
State, within its own limits, be not infringed or violated; establishing 
and regulating post-offices from one State to another, throughout all 
the United States, and exacting such postage on the papers passing 
through the same as may be requisite to defray the expenses of the said 
office; appointing all officers of the land forces in the service of 
the United States, excepting regimental officers; appointing all the 
officers of the naval forces, and commissioning all officers whatever in 
the service of the United States; making rules for the government 
and regulation of the said land and naval forces, and directing their 
operations. 

The United States, in Congress assembled, shall have authority to 
appoint a committee, to sit in the recess of Congress, to be denominated 
“A Committee of the States,’ and to consist of one delegate from each 
State, and to appoint such other committees and civil officers as may be 
necessary for managing the general affairs of the United States under 
their direction; to appoint one of their number to preside; provided that 
no person be allowed to serve in the office of president more than 
one year in any term of three years; to ascertain the necessary sums of 
money to be raised for the service of the United States, and to appropriate 
and apply the same for defraying the public expenses; to borrow money 
or emit bills on the credit of the United States, transmitting every 
half year to the respective States an account of the sums of money so 
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borrowed or emitted; to build and equip a navy; to agree upon the 
number of land forces, and to make requisitions from each State for 
its quota, in proportion to the number of white inhabitants in such State, 
which requisition shall be binding; and. thereupon the Legislature of © 
each State shall appoint the regimental officers, raise the men, and clothe, 
arm, and equip them in a soldier-like manner, at the expense of the 
United States; and the officers and men so clothed, armed, and equipped 
shall march to the place appointed, and within the time agreed on by 
the United States, in Congress assembled; but if the United States, in 
Congress assembled, shall, on consideration of circumstances, judge 
proper that any State should not raise men, or should raise a smaller 
number than its quota, and that any other State should raise a greater 
number of men than the quota thereof, such extra number shall be 
raised, officered, clothed, armed, and equipped in the same manner as 
the quota of such State, unless the Legislature of such State shall judge 
that such extra number can not be safely spared out of the same, in 
which case they shall raise, officer, clothe, arm, and equip as many 
of such extra number as they judge can be safely spared, and the officers 
and men so clothed, armed, and equipped shall march to the, place ap- 
pointed, and within the time agreed on by the United States, in Congress 
assembled. 

The United States, in Congress assembled, shall never engage in a war, 
nor grant letters of marque and reprisal in time of peace, nor enter into 
any treaties or alliances, nor coin money, nor regulate the value thereof, 
nor ascertain the sums and expenses necessary for the defense and welfare 
of the United States, or any of them, nor emit bills, nor borrow money 
on the credit of the United States, nor appropriate money, nor agree 
upon the number of vessels of war to be built or purchased, or the 
number of land or sea forces to be raised, nor appoint a commander-in- 
chief of the army or navy, unless nine States assent to the same, nor shall 
a question on any other point, except for adjourning from day to day, 
be determined, unless by the votes of a majority of the United States, 
in Congress assembled. 

The Congress of the United States shall have power to adjourn to 
any time within the year, and to any place within the United States, 
so that no period of adjournment be for a longer duration than the space 
of six months, and shall publish the journal of their proceedings monthly, 
except such parts thereof relating to treaties, alliances, or military opera- 
tions as in their judgment require secrecy; and the yeas and nays of the 
delegates of each State, on any question, shall be entered on the journal 
when it is desired by any delegate; and the delegates of a State, or any 
of them, at his or their request, shall be furnished with a transcript of 
the said journal except such parts as are above excepted, to lay before 
the Legislatures of the several States. 
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Art. X.—The Committee of the States, or any nine of them, shall be 
authorized to execute, in the recess of Congress, such of the powers of 
Congress as the United States, in Congress assembled, by the consent of 
nine States, shall, from time to time, think expedient to vest them with; 
provided that no power be delegated to the said Committee, for the 
exercise of which, by the Articles of Confederation, the voice of nine 
States in the Congress of the United States assembled is requisite. 

Art. XI.—Canada, acceding to this Confederation, and joining in 
the measures of the United States, shall be admitted into, and entitled 
to all the advantages of this Union; but no other colony shall be ad- 
mitted into the same, unless such admission be agreed to by nine States. 

Art. XII.—AII bills of credit emitted, moneys borrowed, and debts - 
‘contracted by or under the authority of Congress, before the assembling 
of the United States, in pursuance of the present Confederation, shall 
be deemed and considered as a charge against the United States, for 
payment and satisfaction whereof the said United States and the public 
faith are hereby solemnly pledged. 

Art. XIII.—Every State shall abide by the determinations of the 
United States, in Congress assembled, on all questions which by this 
Confederation are submitted to them. And the Articles of this Con- 
federation shall be inviolably observed by every State, and the Union 
shall be perpetual; nor shall any alteration at any time hereafter be 
made in any of them, unless such alteration be agreed to in a Congress 
of the United States, and be afterwards confirmed by the Legislatures 
of every State. 

AND WHEREAS it hath pleased the great Governor of the world to 
incline the hearts of the Legislatures we respectively represent in Con- 
gress to approve of, and to authorize us to ratify, the said Articles of 
Confederation and perpetual Union, know ye, that we, the undersigned 
delegates, by virtue of the power and authority to us given for that 
purpose, do, by these presents, in the name and in behalf of our re- 
spective constituents, fully and entirely ratify and confirm each and every 
of the said Articles of Confederation and perpetual Union, and all and 
singular the matters and things therein contained. And we do further 
solemnly plight and engage the faith of our respective constituents, that 
they shall abide by the determinations of the United States, in Congress 
assembled, on all questions which by the said Confederation are sub- 
mitted to them; and that the Articles thereof shall be inviolably ob- 
served by the States we respectively represent, and that the Union shall 
be perpetual. 

In witness whereof we have hereunto set our hands in Congress. 
Done at Philadelphia in the State of Pennsylvania the ninth day 
of July in the year of our Lord one thousand seven hundred and 
seventy-eight, and in the third year of the independence of America. 
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On the part & behalf of the State of New Hampshire. 


JostaAH BaRTLETT, JoHN WENTWORTH, JUNR. 
August 8, 1778. 


On the part and behalf of the State of Massachusetts Bay. 


JoHN Hancock, Francis Dana, 

SAMUEL ADAMS, James LoveELL, 

ELBRIDGE GERRY, SAMUEL HOLTEN. 

On the part and behalf of the State of Rhode Island and Providence 
Plantations. 

WILLIAM ELLERY, JoHN CoLtins. 


Henry MarcHAnt, 


\ 


On the part and behalf of the State of Connecticut. 


RoGER SHERMAN, Titus Hosmer, 
SAMUEL HUNTINGTON, ANDREW ADAMS. 
OLIVER WoLCcoTT, 


On the part and behalf of the State of New York. 


Jas. DUANE, Wo. Durer, 

Fra. Lewis, Gouv. Morris. 

On the part and in behalf of the State of New Jersey, Novr. 26, 1778. 
JNo. WITHERSPOON, NATHL. SCUDDER. 


On the part and behalf of the State of Pennsylvania. 
Rost. Morris, WILLIAM CLINGAN, 


DANIEL ROBERDEAU, JosePH REED, 22d July, 1778. 
Jona. BAYARD SMITH, 


On the part & behalf of the State of Delaware. 


Tuo. M’Kgan, Feby. 12, 1779. NicHoLas VAN Dyke. 
Joun Dickinson, May 5th, 1779, 


On the part and behalf of the State of Maryland. 


JoHn Hanson, DANIEL CARROLL, 
March 1, 1781. Mar. 1, 1781. 
On the part and behalf of the State of Virginia. 
RicHARD Henry Leg, Jno. Harvie, 
JOHN BANISTER, Francis LicHTFooT LEE. 


THomas ADAMs, 


On the part and behalf of the State of No. Carolina. 


JoHN PENN, July 21st, 1778. Jno. WILLIAMS. 
Corns. HarNeTT, 


fof the State of Gna 
— Epwo. | Laxowortiy. 


AprEenpix & 
THE CONSTITUTION OF THE UNITED STATES 


We, the people of the United States, in order to form a more perfect 
union, establish justice, insure domestic tranquillity, provide for the com- 
mon defense, promote the general welfare, and secure the blessings of 
liberty to ourselves and our posterity, do ordain and establish this Con- 
stitution for the United States of America. 


Article I. 


Section I. 


All legislative powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate and House of 
Representatives. 


Section II. 


The House of Representatives shall be composed of members chosen 
every second year by the people of the several States, and the electors in 
each State shall have the qualifications requisite for electors of the most 
numerous branch of the State legislature. 

No person shall be a Representative who shall not have attained the 
age of twenty-five years, and been seven years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that State 
in which he shall be chosen. 

Representatives and direct taxes shall be apportioned among the 
several States which may be included within this Union, according to 
their respective numbers, which shall be determined by adding to the 
whole number of free persons, including those bound to service for a 
term of years, and excluding Indians not taxed, three fifths of all other 
persons. The actual enumeration shall be made within three years after 
the first meeting of the Congress of the United States, and within every 
subsequent term of ten years, in such manner as they shall by law direct. 
The number of Representatives shall not exceed one for every thirty 
thousand, but each State shall have at least one Representative; and 
until such enumeration shall be made, the State of New Hampshire 
shall be entitled to choose three, Massachusetts eight, Rhode Island and 
Providence Plantations one, Connecticut five, New York six, New 
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Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia 
ten, North Carolina five, South Carolina five, and Georgia three. 
When vacancies happen in the representation from any State, the 
executive authOUty thereof shall issue writs of election to fill such 
vacancies. 
The House of Reo rceeiatines shall choose their Speaker and other 
officers, and shall have the sole power of impeachment. 


Section III. 


The Senate of the United States shall be composed of two Senators 
from each State, chosen by the legislature thereof, for six years; and 
each Senator shall have one vote. 

Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally as may be into three classes. 
The seats of the Senators of the first class shall be vacated at the ex- 
piration of the second year; of the second class, at the expiration of the 
fourth year, and of the third class, at the expiration of the sixth year, so 
that one-third may be chosen every second year; and if vacancies happen 
by resignation or otherwise during the recess of the legislature of any 
State, the executive thereof may make temporary appointments until ~ 
the next meeting of the legislature, which shall then fill such vacancies. 

No person shall be a Senator who shall not have attained to the age 
of thirty years, and been nine years a citizen of the United States, and 
who shall not, when elected, be an inhabitant of that State for which 
he shall be chosen. 

The Vice-President of the United States shall be President of the 
Senate, but shall have no vote, unless they be equally divided. 

The Senate shall choose their other officers, and also a President pro 
tempore in the absence of the Vice-President, or when he shall exercise 
the office of President of the United States. 

The Senate shall have the sole power to try all impeachments. When 
sitting for that purpose, they shall be on oath or affirmation. When 
the President of the United States is tried, the Chief Justice shall 
preside: and no person shall be convicted without the concurrence of 
two thirds of the members present. 

Judgment in cases of impeachment shail not extend further than to 
removal from office, and disqualification to hold and enjoy any office of 
honor, trust, or profit under the United States; but the party convicted 
shall, nevertheless, be liable and subject to indictment, trial, judgment, 
and punishment, according to law. 


Section IV. 


The times, places, and manner of holding elections for Senators and 
Representatives shall be prescribed in each State by the legislature 
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thereof; but the Congress may at any time by law make or alter such 
regulations, except as to the places of choosing Senators. 

The Congress shall assemble at least once in every year, and such 
meeting shall be on the first peers in December unless they shall by 
law appoint a different day. 


Section V. 


Each house shall be the judge of the elections, returns, and qualifica- 
tions of its own members, and a majority of each shall constitute a 
quorum to do business; but a smaller number may adjourn from day to 
day, and may be authorized to compel the attendance of absent members, 
in such manner, and under such penalties, as each house may provide. 

Each house may determine the rules of its proceedings, punish its 
members for disorderly behavior, and with the concurrence of two 
thirds, expel a member. 

Each house shall keep a journal of its octets and from time to 
time publish the same, excepting such parts as may in their judgment 
require secrecy, and the yeas and nays of the members of either house 
on any question shall, at the desire of one fifth of those present, be 
entered on the journal. 

Neither house, during the session of Congress, shall, without the 
consent of the other, adjourn for more than three days, nor to any other 
place than that in which the two houses shall be sitting. 


Section VI. 


The Senators and Representatives shall receive a compensation for 
their services, to be ascertained by law and paid out of the Treasury of 
the United States. They shall, in all cases except treason, felony, and 
breach of the peace, be privileged from arrest during their attendance at 
the session of their respective houses, and in going to and returning 
from the same; and for any speech or debate in either house they shall 
not be questioned in any other place. 

No Senator or Representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United 
States, which shall have been created, or the emoluments whereof shall 
have been increased during such time; and no person holding any office 
under the United States shall be a member of either house during his 
continuance in office. 


Section VII. 


All bills for raising revenue shall originate in the House of Repre- 
sentatives; but the Senate may propose or concur with amendments as 
on other bills. 
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Every bill which shall have passed the House of Representatives and 
the Senate shall, before it become a law, be presented to the President 
of the United States; if he approve he shall sign it, but if not he shall 
return it, with his objections, to that house in which it shall have 
originated, who shall enter the objections at large on their journal and 
proceed to reconsider it. If after such reconsideration two thirds of that 
house shall agree to pass the bill, it shall be sent, together with the 
objections, to the other house, by which it shall likewise be reconsidered, 
and if approved by two thirds of that house it shall become a law. But 
in all such cases the votes of both houses shall be determined by yeas and 
nays, and the names of the persons voting for and against the bill shall be 
entered on the journal of each house respectively. If any bill shall not 
be returned by the President within ten days (Sundays excepted) after 
it shall have been presented to him, the same shall be a law, in like 
manner as if he had signed it, unless the Congress by their adjournment 
prevent its return, in which case it shall not be a law. 

Every order, resolution, or vote to which the concurrence of the 
Senate and House of Representatives may be necessary (except on a 
question of adjournment) shall be presented to the President of the 
United States; and before the same shall take effect, shall be approved 
by him, or being disapproved by him, shall be repassed by two thirds of 
the Senate and House of Representatives, according to the rules and limi- 
tations prescribed in the case of a bill. 


Section VIII. 


The Congress shall have power to lay and collect taxes, duties, im- 
posts, and excises, to pay the debts and provide for the common defense 
and general welfare of the United States; but all duties, imposts, and 
excises shall be uniform throughout the United States; 

To borrow money on the credit of the United States; 

To regulate commerce with foreign nations and among the several 
States, and with the Indian tribes; 

To establish an uniform rule of naturalization, and uniform laws on 
the subject of bankruptcies throughout the United States ; 

To coin money, regulate the value thereof, and of foreign coin, and 
fix the standard of weights and measures; 

To provide for the punishment of counterfeiting the securities and 
current coin of the United States; 

To establish post-offices and post-roads; 

To promote the progress of science and useful arts by securing for 
limited times to authors and inventors the exclusive right to their re- 
spective writings and discoveries; 

To constitute tribunals inferior to the Supreme Court; 
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To define and punish piracies and felonies committed on the high seas 
and offenses against the law of nations; 

To declare war, grant letters of marque and reprisal, and make rules 
concerning captures on land and water; 

To raise and support armies, but no appropriation of money to that 
use shall be for a longer term than two years; 

To provide and maintain a navy; 

To make rules for the government and regulation of the land and 
naval forces; 

To provide for calling forth the militia to execute the laws of the 
Union, suppress insurrections, and repel invasions; 

To provide for organizing, arming, and disciplining the militia, and ° 
for governing such part of them as may be employed in the service of 
the United States, reserving to the States respectively the appointment of 
the officers, and the authority of training the militia according to the 
discipline prescribed by Congress; 

To exercise exclusive legislation in all cases whatsoever over such 
district (not exceeding ten miles square) as may, by cession of par- 
ticular States and the acceptance of Congress, become the seat of the 
Government of the United States, and to exercise like authority over 
all places purchased by the consent of the legislature of the State in 
which the same shall be, for the erection of forts, magazines, arsenals, 
dockyards, and other needful buildings; and 

To make all laws which shall be necessary and proper for carrying 
into execution the foregoing powers, and all other powers vested by 
this Constitution in the Government of the United States, or in any 
department or officer thereof. 


Section IX. 


The migration or importation of such persons as any of the States now 
existing shall think proper to admit shall not be prohibited by the 
Congress prior to the year one thousand eight hundred and eight, but 
a tax or duty may be imposed on such importation, not exceeding ten 
dollars for each person. 

The privilege of the writ of habeas corpus shall not be suspended, 
unless when in cases of rebellion or invasion the public safety may re- 
quire it. 

No bill of attainder or ex post facto law shall be passed. 

No capitation or other direct tax shall be laid, unless in proportion to 
the census or enumeration hereinbefore directed to be taken. 

No tax or duty shall be laid on articles exported from any State. 

No preference shall be given by any regulation of commerce or revenue 
to the ports of one State over those of another; nor shall vessels bound 
to or from one State be obliged to enter, clear, or pay duties in another. 
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No money shall be drawn from the Treasury but in consequence of 
appropriations made by law; and a regular statement and account of the 
receipts and expenditures of all public money shall be published from 
time to time. 

No title of nobility shall be granted by the United States; and no 
person holding any office of profit or trust under them shall, without 
the consent of the Congress, accept of any present, emolument, office, or 
title, of any kind whatever, from any king, prince, or foreign State. 


Section X. 


No State shall enter into any treaty, alliance, or confederation; grant 
letters of marque and reprisal; coin money; emit bills of credit; make — 
anything but gold and silver coin a tender in payment of debts; pass any 
bill of attainder, ex post facto law, or law impairing the obligation of 
contracts, or grant any title of nobility. 

No State shall, without the consent of Congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary 
for executing its inspection laws; and the net produce of all duties and 
imposts, laid by any State on imports or exports, shall be for the use 
of the Treasury of the United States; and all such laws shall be subject 
to the revision and control of the Congress. 

No State shall, without the consent of Congress, lay any duty of 
tonnage, keep troops or ships of war in time of peace, enter into any 
agreement or compact with another State or with a foreign power, or 
engage in war, unless actually-invaded or in such imminent danger as 
will not admit of delay. 


Article ITI. 


Section I. 


The executive power shall. be vested in a President of the United 
States of America. He shall hold his office during the term of four 
years, and together with the Vice-President, chosen for the same term, 
be elected as follows: 

Each State shall appoint, in such manner as the legislature thereof 
may direct, a number of electors, equal to the whole number of Senators 
and Representatives to which the State may be entitled in the Congress; 
but no Senator or Representative, or person holding an office of trust or 
profit under the United States, shall be appointed an elector. 

[The electors shall meet in their respective States and vote by ballot 
for two persons, of whom one at least shall not be an inhabitant of 
the same State with themselves. And they shall make a list of all the 
persons voted for, and of the number of votes for each; which list they 
shall sign and certify, and transmit sealed to the seat of government of 
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the United States, directed to the President of the Senate. The President 
of the Senate shall, in the presence of the Senate and House of Repre- 
sentatives, open all the certificates, and the votes shall then be counted. 
The person having the greatest number of votes shall be the President, — 
- if such number be a majority of the whole number of electors appointed ; 
and if there be more than one who have such majority, and have an equal 
number of votes, then the House of Representatives shall immediately 
choose by ballot one of them for President; and if no person have a 
majority, then from the five highest on the list the said House shall in 
like manner choose the President. But in choosing the President the 
votes shall be taken by States, the representation from each State having 
one vote; a quorum for this purpose shall consist of a member or members’ 
from two thirds of the States, and a majority of all the States shall be 
necessary to a choice. In every case, after the choice of the President, 
the person having the greatest number of votes of the electors shall be 
the Vice-President. But if there should remain two or more who have 
equal votes, the Senate shall choose from them by ballot the Vice- 
President. | * 

The Congress may determine the time of choosing the electors and 
the day on which they shall give their votes, which day shall be the 
same throughout the United States. 

No person except a natural-born citizen, or a citizen of the United 
States at the time of the adoption of this Constitution, shall be eligible 
to the office of President; neither shall any person be eligible to that 
office who shall not have attained to the age of thirty-five years, and 
been fourteen years a resident within the United States. 

In case of the removal of the President from office, or of his death, 
resignation, or inability to discharge the powers and duties of the said 
office, the same shall devolve on the Vice-President, and the Congress 
may by law provide for the case of removal, death, resignation, or 
inability, both of the President and Vice-President, declaring what officer 
shall then act as President, and such officer shall act accordingly until 
the disability be removed or a President shall be elected. 

The President shall, at stated times, receive for his services a com- 
pensation, which shall neither be increased nor diminished during the 
period for which he may have been elected, and he shall not receive 
within that period any other emolument from the United States or any 
of them. 

Before he enter on the execution of his office he shall take the follow- 
ing oath or affirmation: 

“T do solemnly swear (or affirm) that I will faithfully execute the 
office of President of the United States, and will to the best of my 


* This clause of the Constitution has been amended. See twelfth article of 
the amendments. 
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ability preserve, protect, and defend the Constitution of the United 
States.” 


Section II. 


The President shall be Commander-in-chief of the Army and Navy 
of the United States, and of the militia of the several States when called 
into the actual service of the United States; he may require the opinion, 
in writing, of the principal officer in each of the executive departments, 
upon any subject relating to the duties of their respective: offices, and he 
shall have power to grant reprieves and pardons for offenses against the 
United States, except in cases of impeachment. 

He shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided two thirds of the Senators present 
concur; and he shall nominate, and, by and with the advice and consent 
of the Senate, shall appoint ambassadors, other public ministers and 
consuls, judges of the Supreme Court, and all other officers of the 
United States, whose appointments are not herein otherwise provided for, 
and which shall be established by law; but the Congress may by law vest 
the appointment of such inferior officers, as they think proper, in the 
President alone, in the courts of law, or in the heads of departments. 

The President shall have power to fill up all vacancies that may hap- 
pen during the recess of the Senate, by granting commissions which shall 
expire at the end of their next session. 


Section ITI. 


He shall from time to time give to the Congress information of the 
state of the Union, and recommend to their consideration such measures 
as he shall judge necessary and expedient; he may, on extraordinary 
occasions, convene both houses, or either of them, and in case of dis- 
agreement between them with respect to the time of adjournment, he 
may adjourn them to such time as he shall think proper; he shall receive 
ambassadors and other public ministers; he shall take care that the laws 


be faithfully executed, and shall commission all the officers of the United 
States. 


Section IV. 


The President, Vice-President, and all civil officers of the United 
States shall be removed from office on impeachment for and conviction 
of treason, bribery, or other high crimes and misdemeanors. 


Article III. 


Section I. 


The judicial power of the United States shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may from time to 
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time ordain and establish. The judges, both of the supreme and inferior 
courts, shall hold their offices during good behavior, and shall, at stated 
times, receive for their services a compensation which shall not be dimin- 
ished during their continuance in office. 


Section II. 


ui 

The judicial power shall extend to all cases, in law and equity, arising 
under this Constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority; to all cases affecting 
ambassadors, other public ministers, and consuls; to all cases of ad- 
miralty and maritime jurisdiction; to controversies to which the United 
States shall be a party; to controversies between two or more States; ° 
between a State and citizens of another State; between citizens of differ- 
ent States; between citizens of the same State claiming lands under 
grants of different States, and between a State, or the citizens thereof, 
and foreign States, citizens, or subjects. 

In all cases affecting ambassadors, other public ministers and consuls, 
and those in which a State shall be a party, the Supreme Court shall 
have original jurisdiction. In all the other cases before mentioned the 
Supreme Court shall have appellate jurisdiction, both as to law and fact, 
with such exceptions and under such regulations as the Congress shall 
make. 

The trial of all crimes, except in cases of impeachment, shall be by 
jury; and such trial shall be held in the State where the said crimes 
shall have been committed; but when not committed within any State, 
the trial shall be at such place or places as the Congress may by law 
have directed. 


Section III. 


Treason against the United States shall consist only in levying war 
against them, or in adhering to their enemies, giving them aid and com- 
fort. No person shall be convicted of treason unless on the testimony 
of two witnesses to the same overt act, or on confession in open court. 

The Congress shall have power to declare the punishment of treason, 
but no attainder of treason shall work corruption of blood or forfeiture 
except during the life of the person attainted. 


Article IV. 


Section I. 


Full faith and credit shall be given in each State to the public acts, 
records, and judicial proceedings of every other State. And the Congress 
may by general laws prescribe the manner in which such acts, records, 
and proceedings shall be proved, and the effect thereof. 


at 
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Section II. 


The citizens of each State shall be entitled to all privileges and im- 
munities of citizens in the several States. 

A person charged in any State with treason, felony, or other crime, 
who shall flee from justice, and be found in another State, shall, on 
demand of the executive authority of the State from which he fled, be 
delivered up, to be removed to the State having jurisdiction of the 
crime. 

No person held to service or labor in one State, under the laws 
thereof, escaping into another, shall, in consequence of any law or 
regulation therein, be discharged from such service or labor, but shall | 
be delivered up on claim of the party to whom such service or labor 
may be due. 


Section III. 


New States may be admitted by the Congress into this Union; but 
no new State shall be formed or erected within the jurisdiction of any 
other State; nor any State be formed by the junction of two or more 
States or parts of States, without the consent of the legislatures of 
the States concerned as well as of the Congress. 

The Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory or other property belong- 
ing to the United States; and nothing in this Constitution shall be so 
construed as to prejudice any claims of the United States or of any 
particular State. 


Section IV. 


The United States shall guarantee to every State in this Union a 
republican form of government, and shall protect each of them against 
invasion, and on application of the legislature, or of the executive (when 
the legislature cannot be convened), against domestic violence. 


Article V. 


The Congress, whenever two thirds of both houses shall deem it 
necessary, shall propose amendments to this Constitution, or, on the 
application of the legislatures of two thirds of the several States, shall 
call a convention for proposing amendments, which in either case shall 
be valid to all intents and purposes as part of this Constitution, when 
ratified by the legislatures of three fourths of the several States, or 
by conventions in three fourths thereof, as the one or the other mode 
of ratification may be proposed by the Congress, provided that no amend- 
ments which may be made prior to the year one thousand eight hun- 
dred and eight shall in any manner affect the first and fourth clauses 
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in the ninth section of the first article; and that no State, without its 
consent, shall be deprived of its equal suffrage in the Senate. 


Article VI. 


All debts contracted and engagements’ entered into, before the adop- 
tion of this Constitution, shall be valid against the United States under 
this Constitution as under the confederation. 

This Constitution, and the laws of the United States which shall 
be made in pursuance thereof, and all treaties made, or which shall 
be made, under the authority of the United States, shall be the supreme 
law of the land; and the judges in every State shall be bound thereby, | 
anything in the Constitution or laws of any State to the contrary not- 
withstanding. ‘ 

The Senators and Representatives before mentioned, and the mem- 
bers of the several State legislatures, and all executive and judicial 
officers both of the United States and of the several States, shall be 
bound by oath or affirmation to support this Constitution; but no re- 
ligious test shall ever be required as a qualification to any office or 
public trust under the United States. 


Article VII. 


The ratification of the conventions of nine States shall be sufficient 
for the establishment of this Constitution between the States so rati- 
fying the same. 

Done in convention by the unanimous consent of the States present, 
the seventeenth day of September, in the year of our Lord one 
thousand seven hundred and eight-seven, and of the independence 
of the United States of America the twelfth. It witness whereof, 
we have hereunto subscribed our names. 

George Washington, President, and Deputy from VircINIA. 

New Hampsuire—John Langdon, Nicholas Gilman. 

MassacuHvusetTrs—Nathaniel Gorham, Rufus King. 

ConneEcTiIcUT—William Samuel Johnson, Roger Sherman. 

New YorK—Alexander Hamilton. 

New Jersey—William Livingston, David Brearly, William Patter- 
son, Jonathan Dayton. 

PENNSYLVANIA—Benjamin Franklin, Thomas Mifflin, Robert Mor- 
ris, George Clymer, Thomas Fitzsimons, Jared Ingersoll, James Wil- 
son, Gouverneur Morris. 

DreLawarE—George Read, Gunning Bedford, Jr., John Dickinson, 
Richard Bassett, Jacob Broom. 

MaryLtanp—James McHenry, Daniel of St. Thomas Jenifer, Daniel 
Carroll. 
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Vircin1a—John Blair, James Madison, Jr. 
NortH Carotina—William Blount, Richard Dobbs. Spaight, Hugh 
Williamson. 
SouTH eS tay Rutledge, Charles Cotesworth Pinckney, 
Charles Pinckney, Pierce Butler. 
Grorci4a—William Few, Abraham Baldwin. 
Attest: William Jackson, Secretary. 


AMENDMENTS. 


Article I. 


Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech or of the press; or the right of the people peaceably to assemble, 
and to petition the government for a redress of grievances. 


Article II. 


A well-regulated militia being necessary to the security of a free 


State, the right of the people to keep and bear arms shall not be in- 
fringed. f 


Article III. 


No soldier shall, in time of peace, be quartered in wy house without 
the consent of the owner, nor in time of war, but in a manner to be 
prescribed by law. 


Article IV. 


The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue but upon probable cause, supported 
by oath or affirmation, and particularly describing the place to be 
searched, and the person or things to be seized. 


Article V. 


No person shall be held to answer for a capital or otherwise in- 
famous crime, unless on a presentment or indictment of a grand jury, 
except in cases arising in the land or naval forces, or in the militia, 
when in actual service in time of war or public danger; nor shall any 
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person be subject for the same offense to be twice put in jeopardy of 
life or limb; nor shall be compelled in any criminal case to be a wit- 
ness against himself, nor be deprived of life, liberty, or property, with- 
out due process of law; nor shall private property be taken for public 
use without just compensation. 


Article VI. 


In all criminal prosecutions the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature - 
and cause of the accusation; to be confronted with the witnessess against 
him; to have compulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel for his defense. 


Article VII. 


In suits at common law, where the value in controversy shall ex- 
ceed twenty dollars, the right of trial by jury shall be preserved, and 
no fact tried by a jury shall be otherwise re-examined in any court 
of the United States, than according to the rules of the common law. 


Article VIII. 


Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 


Article IX. 


The enumeration in the Constitution of certain rights shall not be 
construed to deny or disparage others retained by the people. 


Article X. 


The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respectively 


or to the people. 


Article XI. 


The judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted against 
one of the United States by citizens of another State, or by citizens or 


subjects of any foreign State. 
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Article XII. 


The electors shall meet in their respective States and vote by ballot 
for President and Vice-President, one of whom, at least, shall not be 
an inhabitant of the same State with themselves; they shall name in 
their ballots the person voted for as President, and in distinct ballots 
the person voted for as Vice-President, and they shall make distinct 
lists of all persons voted for as President and of all persons voted for 
as Vice-President, and of the number of votes for each; which lists they 
shall sign and certify, and transmit sealed to the seat of the gov- 
ernment of the United States, directed to the President of the Sen- 
ate. The President of the Senate shall, in the presence of the Senate 
and House of Representatives, open all the certificates and the votes 
shall then be counted. The person having the greatest number of 
votes for President shall be the President, if such number be a majority 
of the whole number of electors appointed; and if no person have such 
majority, then from the persons having the highest numbers not ex- 
ceeding three on the list of those voted for as President, the House of 
Representatives shall choose immediately, by ballot, the President. But 
in choosing the President the votes shall be taken by States, the repre- 
sentation from each State having one vote; a quorum for this purpose 
shall consist of a member or members from two thirds of the States, 
and a majority of all the States shall be necessary to a choice. And if 
the House of Representatives shall not choose a President whenever 
the right of choice shall devolve upon them, before the fourth day of 
March next following, then the Vice-President shall act as President, 
as in the case of the death or other constitutional disability of the 
President. 

The person having the greatest number of votes as Vice-President 
shall be the Vice-President, if such number be a majority of the whole 
number of electors appointed; and if no person have a majority, then 
from the two highest numbers on the list the Senate shall choose the 
Vice-President; a quorum for the purpose shall consist of two thirds 
of the whole number of Senators, and a majority of the whole number 
shall be necessary to a choice. But no person constitutionally ineligible 
to the office of President shall be eligible to that of Vice-President of 
the United States. 


x 


Article XIII. 


Section 1. Neither slavery nor involuntary servitude, except as a 
punishment for crime whereof the party shall have been duly convicted, 
shall exist within the United States or any place subject to their juris- 
diction. 
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SECTION 2. Congress shall have power to enforce this article bv ap- 
propriate legislation. 


Article XIV. 


Section 1. All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United States 
and of the State wherein they reside. No State shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 

SECTION 2. Representatives shall be apportioned among the several 
States according to their respective numbers, counting the whole number 
of persons in each State, excluding Indians not taxed. But when the right 
to vote at any election for the choice of electors for President and Vice- 
President of the United States, Representatives in Congress, the executive 
and judicial officers of a State, or the members of the legislature thereof, 
is denied to any of the male inhabitants of such State, being twenty-one 
years of age, and citizens of the United States, or in any way abridged, 
except for participation in rebellion, or other crime, the basis of rep- 
resentation therein shall be reduced in the proportion which the number 
of such male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State. 

SecTion 3. No person shall be a Senator or Representative in Con- 
gress, or elector of President and Vice-President, or hold any office, 
civil or military, under the United States or under any State, who, 
having previously taken an oath as a member of Congress, or as an 
officer of the United States, or as a member of any State legislature, 
or as an executive or judicial officer of any State, to support the Con- 
stitution of the United States, shall have engaged in insurrection or re- 
bellion against the same, or given aid or comfort to the enemies thereof. 
But Congress may, by a vote of two thirds of each house, remove such 
disability. 

Section 4. The validity of the public debt of the United States, au- 
thorized by law, including debts incurred for payment of pensions and 
bounties for services in suppressing insurrection or rebellion, shall not be 
questioned. But neither the United States nor any State shall assume 
or pay any debt or obligation incurred in aid of insurrection or rebellion 
against the United States, or any claim for the loss or emancipation of 
any slave; but all such debts, obligations, and claims shall be held illegal 
and void. 

Section 5. The Congress shall have power to enforce, by appro- 
priate legislation, the provisions of this article. 


{ 
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Article XV. 
Section 1. The right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any State on ac- 
count of race, color, or previous condition of servitude. 
SecTION 2. The Congress shall have power to enforce this article by 
appropriate legislation. 


Article XVI. 


The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the several 
States, and without regard to any census or enumeration. 


Article XVII. 


The Senate of the United States shall be composed of two Senators 
from each State, elected by the people thereof, for six years; and each 
Senator shall have one vote. The electors in each State shall have the 
qualifications requisite for electors of the most numerous branch of 
the State legislatures. 

When vacancies happen in the representation of any State in the 
Senate, the executive authority of such State shall issue writs of election 
to fill such vacancies: Provided, ‘That the legislature of any State may 
empower the executive thereof to make temporary appointments until 
the people fill the vacancies by election as the legislature may direct. 

This amendment shall not be so construed as to affect the election or 
term of any Senator chosen before it becomes valid as part of the 
Constitution. 


Article XVIII. 


Section 1. After one year from the ratification of this article the 
manufacture, sale, or transportation of intoxicating liquors within, the 
importation thereof into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction thereof for beverage 
purposes is hereby prohibited. . 

SECTION 2. The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 


Article XIX. 


The right of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on account of sex. 

Congress shall have power to enforce this article by appropriate 
legislation. 
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The first ten amendments were proposed in 1789, and adopted in 1791. 
The eleventh amendment was proposed in 1794, and adopted in 1798. 
The twelfth amendment was proposed in 1803, and adopted in 1804. 
The thirteenth amendment was proposed and adopted in 1865. 

The fourteenth amendment was proposed in 1866, and adopted in 1868. 
The fifteenth amendment was proposed in 1869, and adopted in 1870. 
The sixteenth amendment was proposed and adopted in 1913. 

The seventeenth amendment was proposed and adopted in 1913. 

The eighteenth amendment was proposed in 1917, and adopted in 1919. 
The nineteenth amendment was proposed in 1918, and adopted in 1920. 
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